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principal than merely to tie up principal? Should the rule of law 

which prohibits accumulations be more drastic than that which pro- 
hibits perpetuities? The English Parliament and the legislatures of thir- 
teen American states have answered in the affirmative. With little more 
to guide them than the shocking will of Peter Thellusson’ and the astound- 
ing possibilities of compound interest, these legislators turned out a body 
of restrictive rules which has endured for decades. But it has not endured 
without amendment nor without numerous attempts at judicial clarifica- 
tion. At this time, therefore, it is believed to be worthwhile to examine 
the record of our experience with legislation on accumulations. An ex- 
amination will aid in determining whether restrictive rules on this subject 
are desirable, and, if so, what should be their form and content. In this 
discussion of statutes and of decisions interpreting them, no attempt is 
made to state the whole law of accumulations as it exists in jurisdictions 
having legislation on this subject. Rather the purpose is to show what has 
been the legislative trend in amending these statutes; what sort of diffi- 
culties have been encountered by the courts, or are likely to arise, in in- 

* Professor of Law, University of Michigan Law School. 

* Peter Thellusson died in England in 1797, leaving a will which provided for an accumula- 
tion until the death of the last survivor of nine persons. From actuarial statistics it was con- 
cluded that this period would be not less than seventy to eighty-five years. The estate 
directed to be accumulated was estimated at £600,000. Computations indicate that, at five 
per cent interest compounded, this would accumulate in the period named to nearly 
£30,000,000, Thellusson v. Woodford, 4 Ves. Jr. 227 (Ch. 1798); Leach, Cases and Materials 
on Future Interests, 796 and 797 (1935). This will came before the House of Lords in 
the case of Thellusson v. Woodford, 11 Ves. Jr. 112 (H.L. 1805), in which it was held that the 
will was valid, there being no common law restriction on such a trust for accumulation other 
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terpreting and applying them; and what is the present trend of judicial 
decision with respect to certain major problems which have arisen. 
Before proceeding to a discussion of this body of legislation, a brief ob- 
servation may be made in passing as to the situation at common law. In 
England, since the decision of Thellusson v. Woodford? it has been clear 
that, in the absence of statute, if a trust for accumulation of income com- 
plies with the rule against perpetuities, it is valid. However, the English 
courts also hold that if the sole beneficiary of a trust for accumulation is 
sui juris he may compel the payment of income to himself (and, indeed, 
the termination of the trust), despite the terms of the trust.’ In the United 
States, however, following the doctrine of Claflin v. Claflin,‘ to the effect 
that the beneficiary of a trust cannot ordinarily demand its termination if 
that would defeat a material purpose of the trust, the rule is otherwise. 
It would seem then, in this country, in addition to the common law rule 
against remotely contingent future interests, there may also be a rule 
which limits the duration of private indestructible trusts. Precisely what 
this rule is the cases do not too clearly indicate. However, a private trust 
is not bad merely because it is to be indestructible for no longer than the 
period of the rule against perpetuities, namely, lives in being and twenty- 
one years.° If it is limited to be indestructible for a longer period than this, 
it would seem that the law imposes some sort of restriction, in the inter- 


ests of public policy.’ A trust for the accumulation of income is obviously 
intended to be indestructible for a time, otherwise the income would not 
be accumulated. Thus, if there is any common law rule of policy restrict- 
ing trusts for accumulation, other than the rule against perpetuities, it is 
presumably a rule against the duration of indestructible trusts.* 


I. GENERAL SURVEY OF THE STATUTES? 


As has already been indicated, following litigation over Peter Thellus- 
son’s will, and doubtless as a result of that, the Thellusson Act was passed 


211 Ves. Jr. 112 (HLL. 1805). 
3 Saunders v. Vautier, 4 Beav. 115 (Ch. 1841). 4149 Mass. 19, 20 N.E. 454 (1889). 


5 Rest., Trusts § 337 (1935); 4 Bogert, Trusts and Trustees § 1002 (1935); 3 Scott, Trusts 
§ 337 (1939). 


6 Scott, op. cit. supra note 5, at § 62.10. 

7x Bogert, op. cit. supra note 5, at § 218; Scott, op. cit. supra note 5, at § 62.10. 

8 ; Bogert, op. cit. supra note 5, at § 215. See Rest., Trusts § 62, comment 1 (1935). 

* For the text of some accumulation statutes, see Appendix, p. 428 infra. In general, on accu- 
mulation statutes, see the following: Hargrave, The Thellusson Act (1842); Scott, Trusts for 
Accumulation (1888) (published as a supplement to the American edition of the 8th English 
edition of Lewin on Trusts); 1 Bogert, op. cit. supra note 5, at §§ 216, 217; Gray, Rule against 
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in 1800.’° It prohibited accumulations for a longer term than any one of 
the following: (1) the life of the grantor; (2) twenty-one years from the 
death of the grantor or testator; (3) during the minority or respective 
minorities of any person or persons who shall be living or in venire sa mere 
at the death of the grantor or testator; or (4) during the minority or re- 
spective minorities of any person or persons who under the instrument di- 
recting accumulations would, for the time being, if of full age, be entitled 
to the income so directed to be accumulated. Directions for accumulation 
in excess of these periods were to be void. There were exceptions as to pay- 
ment of debts, raising portions for children, and as to “any direction 
touching the produce of timber or wood upon any lands or tenements.”’ 
In 1892 Parliament added the Accumulations Act, which restricted ac- 
cumulations for investment in “lands only” to the period of the minority 
of the beneficiary. The Law of Property Act of 1925 re-enacted these 
various statutes with minor revisions. 

Legislation in the United States on this subject begins with the New 
York Statutes of 1828." There were two distinct statutes, one applicable 
to realty and the other to personalty. The one on accumulations of real 
property consists of five sections. After a preliminary section, the next 
states that accumulations are permissible in two cases: (1) if to commence 
on the creation of the estate, it must be for the benefit of one or more min- 
ors then in being and must terminate at the expiration of their minority; 
(2) if to commence at a subsequent time, then it must commence within 
the period limited for the vesting of future estates and during the minority 
of the beneficiaries, and must terminate at the expiration of such minority. 
The following section indicates that accumulations for longer periods than 
those mentioned in the preceding section are void as to the excess. The 
next section is of a sort to be found in a number of American states, but 
which has no counterpart in the English act. It provides for the applica- 
tion of accumulations for the maintenance and education of infants, 
“where such rents and profits are directed to be accumulated for the bene- 
fit of infants entitled to the expectant estate.” The last section provides 


Perpetuities app. B (3d ed. 1915); Schnebly, Some Problems under the Illinois Statute against 
Accumulations, 26 Ill. L. Rev. 491 (1932); Kain, Limitations upon Accumulations of Income in 
Pennsylvania for Non-Charitable Purposes, 38 Dickinson L. Rev. 29 (1933); Bogert, Funded 
Insurance Trusts and the Rule against Accumulations, 9 Corn. L. Q. 113 (1924); Chaplin, 
Accumulation—Death of the Minor, 14 Corn. L. Q. 289 (1929); 27 Col. L. Rev. 197 (1927); 
29 Mich. L. Rev. 1100 (1931). 
© For the various English statutes, including those now in force, see Appendix, p. 428-9 

infra. 

** The New York legislation of 1828 as it appeared in the Revised Statutes (1829) is quoted 
in the Appendix, p. 430-2 infra. 
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for a case when the “rents and profits shall be undisposed of and no valid 
direction for their accumulation is given,”’ and states that “such rents and 
profits shall belong to the persons presumptively entitled to the next 
eventual estate.’’ It will be seen that, in a rough way, the New York rule 
restricts valid accumulations to the period of the minority of the bene- 
ficiary, and that even this accumulation may yield to the necessities of 
the infant for support or education. The provision for accumulations of 
personal estate in the New York statute parallels this in every way except 
that there is no section analogous to the last one as to rents and profits 
passing to the persons entitled to the next eventual estate. While the 
New York statutes differ greatly from the Thellusson Act, the influence of 
the latter cannot be doubted. The revisers, indeed, even suggested as an 
alternative that provisions similar to the English exceptions might be 
added as to accumulations to pay debts and to raise portions,” but this 
was never done. 

The New York statutes furnished the model for a majority of the states 
which have legislation on the subject. 

In 1846 legislation substantially identical with the New York enact- 
ments as to accumulation of the income of real property appears as a part 
of the Revised Statutes of Michigan of that date."? These sections have 
remained unchanged from that day to this;** but there has never been any 
corresponding legislation as to accumulations of personal property. Wis- 


consin legislation, restricting accumulations of the income of real prop- 
erty, came in about 1849, shortly after the Michigan statutes. In its orig- 
inal form it was substantially the same as the Michigan legislation. But 
since 1878 it has included a provision permitting accumulations for char- 


2 The Revisers’ Notes, as published in the Appendix to the Revised Statutes (2d ed. 1836), 
p. 578, contain the following statement as to the statute on accumulations on real property: 
“The propriety of permitting the rents and profits to be applied, under the direction of the 
chancellor to the support and education of infants, who, if of full age, would be entitled to 
them, we presume will not be doubted. This provision will effectually prevent such an unnatural 
abuse of power, as was practised by Mr. Thellusson, in the will which occasioned the passage 
of the British act The British statute contains an exception of provisions made for the 
payments of debts, and the raising of portions. Should this section be deemed expedient, 
the Revisers recommend the following section, which embraces it in a qualified form: 

“ ‘Sec. 41. The preceding section shall not be construed to extend to any trust or direc- 
tion, in any grant or devise, for accumulating the rents and profits of lands for the payment of 
debts, or for raising a portion for any child or descendant of the grantor or testator; but no 
such trust or direction shall be valid for any longer period than twenty-one years from the 
death of the grantor or testator.’ ” 

13 Mich. Rev. Stat. (1846) tit. 14, c. 62, §§ 36-40. 


«4 The present statute is Mich. Comp. Laws (1929) §§ 12956-60; Mich. Stat. Ann. (Hender- 
son, 1936) §§ 26.36-26.40. 
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ity for a period of twenty-one years.'* The Minnesota statute, also apply- 
ing to land and following the form of the Michigan statute, was enacted 
about the year 1851." One other state, Arizona, also has statutory re- 
strictions on accumulations which apply only to the income of land."’ Its 
legislation appears to have followed the Wisconsin statute."* Indiana,”® 
on the other hand, follows the New York legislation only as to accumula- 
tions of personalty, but has no legislation restricting accumulations of 
land. The Dakota territorial code contains legislation applicable to both 
realty and personalty and patterned closely after the New York model.” 
Substantially similar legislation appears both in the present North Dakota 
and South Dakota statutes. The original California statute, applicable 
to both realty and personalty, and following closely the New York model, 
was enacted in 1872." This seems to have remained unchanged until 1929. 
At that time the statute was changed to permit accumulations for a period 
no longer than “the time within which the absolute power of alienation of 
property may be suspended.”* At that time this period was, and still is, 
lives in being (with one situation where a minority might be added), or in 
the alternative twenty-five years.** The Montana legislation,** applicable 
to both realty and personalty, followed the California statute of 1872. In 
1939, it was amended by language substantially identical with the Cali- 
fornia amendment of 1929, so that the period of permissible accumulation 


is “the time within which the absolute power of alienation of property may 


*s Wis. Rev. Stat. (1849) pt. 2, tit. 15, c. 56, §§ 36-40. The present statute is Wis. Stat. 
(1937) §§ 230.36-230.40. The exception as to charity appears in Wis. Rev. Stat. (1878) § 2061. 
There is no limitation apparently on accumulations of gifts to cemetery associations. See Wis. 
L. 1887, c. 388, p. 427; Wis. Stat. (1937) § 157.11(9) (g). 

*6 Minn. Rev. Stat. (1851) c. 43, §§ 36-40. The present statute is Minn. Stat. (Mason, 
1927) §§ 8066-70. 

*7 Ariz. Rev. Code Ann. (Struckmeyer, 1928) §§ 2773-5. This is substantially the same as 
Ariz. Rev. Stat. (1913) §§ 4701-5. 

8 The marginal notes to Ariz. Rev. Stat. (1913) §§ 4701-5 indicate that the source of these 
statutes was Wis. Ann. Stat. (Sanborn & Berryman, 1898) §§ 2060-4. 

*9 The present statute is Ind. Stat. Ann. (Burns, 1933) §§ 50-102, 51-103. This was 
enacted as 2 Ind. Rev. Stat. (1852) pt. 2, c. 9, §§ 2-3. 

*° Dakota L. 1870-1, c. 8, enacted as Art. IV, §§ 204-8, § 210 of Civ. Code. 

1 N.D. Comp. L. Ann. (1913) §§ 5290-4, 5296; S.D. Code (1939) §§ 51.0301-51.0307. 

* Cal. Civ. Code (1872) §§ 722-6, 733. 

3 Cal. L. 1929, c. 143, p. 276. For the present California legislation, see Appendix, p. 435 
infra. See also note 73 infra. 

*4 Cal. Civ. Code (Deering, 1937) §§ 715, 772- 


2s Mont. Rev. Codes (Anderson & McFarland, 1935) §§ 6709-13, 6715; practically the same 
as Mont. Civ. Code (1895) §§ 1160-4, 1171. 





414 THE UNIVERSITY OF CHICAGO LAW REVIEW 


be suspended.”* In Montana, however, that period of time is (with one 
exception) lives in being,?’ and there is no period in gross such as is pro- 
vided in California. 

The original Alabama act on accumulations appears in the Code of 
1852.** The period for permissible accumulations is ten years or the minor- 
ity of a beneficiary in being when the instrument takes effect.” However, 
the statute purports to apply to trusts “for the purpose of accumulation 
only.” 

Next to the New York legislation, the Pennsylvania statute in 1853,?° 
seems to have provoked most litigation. It is modeled after the Thellus- 
son Act but it does not contain all the permissible periods named in that 
act. Unlike the Thellusson Act it has always contained an exception as to 
charities. Its ambiguous language, still in force, declares that accumula- 
tions of real or personal property are not permissible “for any longer term 
than the life or lives of any such grantor . . . . or testator, and the term of 
twenty-one years from the death of any such grantor... . or testator, 
that is to say, only after such decease during the minority or respective 
minorities, with allowance for the period of gestation, of any person or per- 
sons, who, under the uses or trusts of the deed, will or other assurance di- 
recting such accumulation, would, for the time being, if of full age, be en- 
titled unto the rents, issues, interests and profits so directed to accumu- 


The Illinois statute on accumulations was enacted in 1907," and fol- 
lows almost verbatim the Thellusson Act, even to the exception about per- 
mitting accumulations to pay debts and to “raise portions’; although one 
wonders whether the legislators knew what was meant by a “portion.” 

It thus appears that we have ten statutes originally fashioned on the 
New York model. Of these, four apply to realty only, one to personalty 


*6 Mont. L. 1939, c. 212, p. 564. 

27 Mont. Rev. Codes (Anderson & McFarland, 1935 )§§ 6705, 6734. 

8 Ala. Code (1852) § 1310. 

29 The present act is Ala. Code Ann. (Michie, 1928) §§ 6914-5. The first of these sections 
is the original act. The second, which is concerned with applying for the benefit of a minor, 
income directed to be accumulated, appears with its present section number in the Code of 
1923. 

3° The original act is Pa. L. 1853, no. 304, §9, p. 503. For the present enactment, see 
Appendix, p. 436-7 infra. 

3* Til. L. 1907 § 1, p. 1. The present form is Ill. Ann. Stat. (Smith-Hurd, 1934) c. 30, § 153. 
Ill. L. 1923, § 1, p. 168 allowed unlimited accumulations for a cemetery association, but this 
was repealed by Ill. L. 1939, § 1, p. 1175, with a saving clause excepting existing rights. 
Til. L. 1927, c. 21, p. 191, now Ill. Ann. Stat. (Smith-Hurd, 1934) §§ 63-4 permits unlimited 
accumulations for a municipal cemetery and for a cemetery association. 
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only, and the rest to both kinds of property. California and Montana 
have, however, by recent amendments, departed radically from the New 
York model in that the period for accumulations is the same as that for the 
suspension of the absolute power of alienation. Illinois has practically 
a replica of the Thellusson Act. The Pennsylvania act, while following to 
some extent the form of the Thellusson Act, has been interpreted so strict- 
ly that its effect is, in many respects, similar to the New York act. The 
Alabama act appears to be unique. 


Il. THE PERMISSIBLE PERIOD OF ACCUMULATIONS 


Difficulties in determining the permissible period of accumulation may 
arise for two reasons: first, under all of the statutes a direction for accu- 
mulation is not void in its entirety, but only void as to the excess over the 
permissible period; second, in some jurisdictions, there are two or more 
permissible periods. 

The English statute lists four possible periods. Since only one is per- 
mitted, the question may be asked: Which period do we apply in a given 
case? This question is particularly difficult when a part of the accumula- 
tion is admittedly illegal and it is a matter of determining how much is 
valid. It has been said that the determination of the appropriate period 
under the English act is a matter of construction; and it would seem that 
such appropriateness is determined as of the time the instrument takes 
effect. 

Since the Illinois statute is substantially the same as the Thellusson 
Act, the same question could arise in that jurisdiction but apparently has 
not. 

In Pennsylvania difficulties in determining the period arise from the in- 
herent ambiguities of the language. As has been suggested, the statute 
names three periods also named in the Thellusson Act, but this is done 
by saying: the permissible period shall be periods (1) and (2) of the Eng- 
lish act, to-wit, period (4) of that act. Apparently, however, this means 
merely period (4), that is to say “during the minority or respective minor- 

32 Jagger v. Jagger, 25 Ch. Div. 729 (1883); In re Errington, 76 L. T. R. 616 (Ch. 1897). In 
the latter case, Kekewich, J., said: ““The Legislature has left me at large to apply one or other 
of those two periods whichever will fit the case. What it has said according to the cases about 
which there is no doubt is, that you cannot apply more than one, and that you must choose 
that one which fits the case. You are not to choose the one which will give the longest period 
of accumulation; you are not to choose the one which you may suppose would best effectuate 
the intention; but you are to take the one that actually fits the intention as declared.” See 
also 1 Wolstenholme & Cherry, Conveyancing Statutes 523 (12th ed. 1932). 


33 Kain, Limitations upon Accumulation of Income in Pennsylvania for Non-Charitable 
Purposes, 38 Dickinson L. Rev. 29, 37 (1933). 
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ities, with allowance for the period of gestation of any person or persons, 
who, under the uses or trusts of the deed, will or other assurance directing 
such accumulation, would, for the time being, if of full age, be entitled 
unto the rents, issues, interests and profits ” Indeed, it has been 
construed to mean practically the minority of the beneficiary, although 
it is possible to justify a quite different construction.* 

The New York type of statute presents little difficulty in applying the 
period. The period of accumulation may begin either at the inception of 
the instrument or at a later time within the period for the permissible 
suspension of the absolute power of alienation. If the minor beneficiary 
is unborn when the instrument takes effect, the permissible period cannot 
begin until the time when the infant is born.** 

In general, it is worthy of note that such general changes as have taken 
place by amendment of the statutes have, for the most part, been in the 
direction of lengthening the permissible period. The California and Mon- 
tana amendments are of this sort. On the other hand, the English Ac- 
cumulations Act of 1892, while it tends in the direction of a stricter rule, 
can be easily avoided, since it is applicable merely when the accumulation 
is “for the purchase of land only.” A contemporary comment on it is to 
the effect that it was perhaps “intended simply to prevent the trustees of a 
settlement or will .... from having to continue purchasing land long 
after they have acquired as much as they can reasonably look after and 
enjoy; and, of course, if there is an alternative object for the accumula- 
tions they can be expended on it, and more land need not be purchased.”’37 


Ill. WHAT IS AN ACCUMULATION ? 


It is obvious, of course, that the voluntary accumulation of one’s own 
property is not illegal. The statutes are directed against accumulations 
provided for by deed, will, or other instrument, by a “direction” or in a 
trust. Doubtless, the trust device is the usual method of accumulation 
with which the statutes are concerned. 

But when we inquire what sort of accumulation in a trust is meant by 
these statutes, we enter a happy hunting ground of legal technicians. An 

34 Carson’s Appeal, 99 Pa. 325 (1882); see Washington’s Estate, 75 Pa. 102 (1874). 

35 It is entirely arguable that the accumulation might be valid even though the minor was 
not necessarily the beneficiary, but, as has been seen, the courts have held otherwise. Gray, 
Rule against Perpetuities § 717 (3d ed. 1915). It is arguable that the Pennsylvania statute 
permits an accumulation for the life of the settlor plus a minority. 


36 United States Trust Co. v. Soher, 178 N.Y. 442, 70 N.E. 970 (1904); Kilpatrick v. 
Johnson, 15 N.Y. 322 (1857); In re Raab’s Will, 79 Misc. 185, 139 N.Y. Supp. 869 (1913); see 
Mason v. Mason’s Exec’r, 2 Sandf. Ch. (N.Y.) 432, 475 (1845). 

3793 L.T. 267, 268 (1892). 
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illegal accumulation ‘obviously means some sort of retention of income 
beyond the permissible period. This would seem to involve three groups of 
questions, namely: (1) What is income? (2) What is an improper reten- 
tion? (3) What expenditures of income are indirectly an addition to capi- 
tal and therefore an improper retention? 

1. What is income for purposes of an accumulation statute? Here we 
face most of the problems involved in determining what is income for pur- 
poses of allocation between life tenant and remainderman. But there is 
this important difference: the intent of the settlor solves the problem in 
the allocation cases wherever that intent can be found. Not so in the ac- 
cumulation cases. Here, while intent may turn what is normally principal 
into income, intent cannot go far in turning what is normally income into 
principal; for, if that were so, then a mere expression of intent would offer 
an easy mode of evading the statute. The problem here is: what is in- 
come, regardless of the settlor’s intent. 

The allocation of the stock dividend at once suggests itself as a source 
of difficulty. If any part of a stock dividend is income, then a provision 
in a trust instrument allocating it to principal and providing for its re- 
tention for longer than the permissible period would be an illegal accumu- 
lation. Indeed, it has been so held.** But the New York Court of Appeals 
held otherwise, concluding that, whatever it might be for other purposes, 
the stock dividend, for this purpose, was essentially principal.** The 
whole matter has been of sufficient importance to bring about statutory 
changes in both New York and Pennsylvania.‘ 

Suppose a settlor inserts in the trust instrument the common provision 
giving the trustee broad discretionary powers to determine what is prin- 
cipal and what is income. Does this involve an illegal accumulation? A 
New York surrogate thought not, explaining his conclusion by saying that 
the court would not presume that the trustee was intended to do anything 
illegal. But suppose the settlor had been more specific. Suppose he di- 
rected replacements for bonds bought at a premium, and the local rule as 
to the allocation of premiums between life tenant and remainderman was 
otherwise. The cases give us no clear answer to this problem. 

What if the trustee has a wasting asset? He retains, either by the terms 
of the trust instrument, or of his own volition, sufficient of the income to 
provide for replacement. This question arose in the case of a valuable 


38 In re Maris’s Estate, 301 Pa. 20, 151 Atl. 577 (1930). 

39 Equitable Trust Co. v. Prentice, 250 N.Y. 1, 164 N.E. 723 (1928). 
« See Appendix, p. 433-5, 436-7 infra. 

# In re Talbot’s Will, 170 Misc. 138, 9 N.Y. Supp. (2d) 806 (1939). 
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lease which was to expire during the period of the trust. The New York 
court held that a capitalization for the replacement of a wasting asset was 
proper even though it continued for a time beyond that allowed for ac- 
cumulations.* 

A similar result was reached in California where bonds secured at a 
premium were regarded as a wasting asset.‘ 

2. What sort of retention of income is an accumulation within the 
statutes? Suppose a testator gives his estate in trust to accumulate the 
income during the minority of his son X, and on X attaining his majority, 
to capitalize and pay the income on such principal and accumulations to 
X for his life, and then to transfer to X’s estate. Here there is no retention 
of interest on interest beyond the permissible period. The accumulations 
during X’s minority are valid. The difficulty is that at the end of his 
minority they are capitalized and not released. It is generally held that 
this constitutes an illegal accumulation, even though interest is not com- 
pounded beyond the permissible period.* 

Can we go so far as to say, then, that any withholding of interest from 
the beneficiary of a trust beyond the permissible period is an unlawful ac- 
cumulation? If that were true, then a provision for the payment of in- 
come annually to the beneficiary might be an unlawful accumulation, if, as 
is likely to be the case, the trustee is receiving income from investments 
more frequently than this. Yet no case has been found which holds that 
such a provision would be illegal. Suppose, however, the trustee were di- 
rected to pay the beneficiary the income biennially, or every five years, 
would not that be an illegal accumulation under some of the statutes? 
Probably so. The difference is that annual payment of income is a usual 
administrative provision; while biennial payment is not. 

The apportionment of periodic payments of rent, interest and other in- 
come as between life tenant and remainderman has been a source of diffi- 
culty with respect to the application of the New York accumulations stat- 
ute. Legislation in that state (unconnected with accumulation statutes 
herein considered) has made periodic payments apportionable, but pro- 
vides: “This section shall not apply to any case in which it shall be ex- 

#In re Hall’s Estate, 130 Misc. 313, 224 N.Y. Supp. 376 (1927); see Palms v. Palms, 68 
Mich. 355, 36 N.W. 419 (1888); cf. Minnesota L. & T. Co. v. Douglas, 135 Minn. 413, 161 N.W. 
158 (1917). 

43 But see Estate of Gartenlaub, 185 Cal. 648, 198 Pac. 209 (1921). 


44 The following cases are to this effect: Pray v. Hegeman, 92 N.Y. 508 (1883); Barbour v. 
DeForest, 95 N.Y. 13 (1884); In re Kirby’s Estate, 227 Pa. 69, 75 Atl: 1026 (1910); In re 
Hawkins, [1916] 2 Ch. 570; In re Garside, [1919] 1 Ch. 132. Contra: In re Pope, [1901] 1 Ch. 64. 





RESTRICTIONS ON INCOME ACCUMULATION 419 


pressly stipulated that no apportionment be made.’”’** An estate is given 
in trust to pay the income to A for life and then to transfer the corpus to B. 
The creating instrument expressly provides that income which has ac- 
crued on the death of A but is not yet payable shall go with the corpus. A 
payment of interest is made to the trustee immediately after the death of 
A. Assuming that a portion of the period for which this payment is made 
preceded the death of A, is there an illegal accumulation? It may be ar- 
gued that there can be nothing unlawful about paying this sum to B, since 
the amount is not accumulated after the time of payment; and, since it 
would not have been payable to A, had he lived, any sooner than it is, 
under the stipulation in the instrument, payable to B, there is no accumu- 
lation. Without squarely passing on the point several New York cases 
have indicated that this is an illegal accumulation.“ In In re Lamb*’ the 
court said: “Even if interest is deemed to accrue from day to day, it is 
not collectible daily. The trustees could not have collected it before Mrs. 
Gibb [the life tenant] died. But that is not the test. The interest was an 
incident of the principal and had no unrelated and independent status. 
Each unit of principal grows through continuing time and is owned by 
the person who owns the principal. Who owned the principal while it was 
so increasing? The trustees did. But their title was only to support the 
trust to pay to Mrs. Gibb. How could they take title to pay her and yet to 
pay to somebody else? It is answered that they could do so because the 
will so directs. If so, the will gives the trustees title to the principal 
among other things for the purpose of earning money thereon during a 
precedent estate, to pay to the remaindermen.” In Matter of Juillard,” 
however, it was determined that a direction of this sort did not create an 
illegal accumulation. The court said: ‘When the legislature expressly 
permitted such a stipulation, it was not laying a trap for the unwary by 
giving an apparent option which in fact could be exercised only in a lim- 
ited class of cases determined by the very technical distinctions which 
were otherwise abolished by the same statute.” Undoubtedly this is the 
practical conclusion to be reached. Yet the question still remains: how 
far may a different intent vary the normal determination of what is in- 
come in the case of periodic payments to the trustee? 

4s N.Y. Surrogate’s Court Act, § 204. 

46 See In re Lamb, 182 App. Div. 180, 169 N.Y. Supp. 614 (1918), aff’d 224 N.Y. 577 (1918); 
Equitable Trust Co. v. Miller, 197 App. Div. 391, 189 N.Y. Supp. 293 (1921), aff’d 233 N.Y. 
650, 135 N.E. 955 (1922); cf. In re Watson’s Will, 144 Misc. 213, 258 N.Y. Supp. 755 (1932), 
237 App. Div. 625, 262 N.Y. Supp. 394 (1933), aff'd 262 N.Y. 284, 186 N.E. 787 (1933). 

47 182 App. Div. 180, 169 N.Y. Supp. 614 (1918). 

4# 238 N.Y. 499, 144 N.E. 772 (1924). 
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Courts frequently are asked to determine whether temporary retention 
of income by a trustee in the interests of a judicious administration may 
amount to illegal accumulations, and commonly they have answered in 
the negative.*? However, it has been held that, where a trust is set up to 
pay a fixed sum as an annuity to a given adult beneficiary, and the income 
of the trust may in some years exceed the annuity and in others may be 
less than that amount, excess income may not be retained by the trustee 
for the purpose of making up the full amount of the annuity in less profit- 
able years.*° 

A problem sometimes arises in connection with the accumulation of 
income by the trustee of an adult person who is non compos mentis. It 
would seem that, even if there is no direction for retention by the trustee, 
the trustee, or else the beneficiary’s guardian, will necessarily have to re- 
tain income which is not used for his maintenance. Hence, it would seem 
that, if the trust instrument directs retention of amounts not needed for 
maintenance, it should not be deemed an illegal accumulation. Such a 
result has been reached where the accumulation is regarded as belonging 
to the incompetent ;* but, if there is a gift over of the accumulations, the 
answer is likely to be different.” 

The funded life insurance trust in which a trustee applies income of in- 
vestments to the payment of premiums on a life insurance policy has been 
held not to be an accumulation.*? The matter in at least two jurisdictions 


is now settled by statute.** In a jurisdiction like England in which a per- 
missible period is the life of the settlor, it would seem that this question is 
not likely to arise.* 


# In re Bavier, 164 App. Div. 358, 149 N.Y. Supp. 728 (1914); In re Bavier, 164 App. Div. 
363, 149 N.Y. Supp. 731 (1914); Sinnott’s Estate, 310 Pa. 463, 165 Atl. 44 (1933); Robertson v. 
Hatfield, 244 Pa. 84, 90 Atl. 449 (1914); Spring’s Estate, 216 Pa. 529, 66 Atl. 110 (1907); 
Howell’s Estate, 180 Pa. 515, 37 Atl. 181 (1897). But see Billing’s Estate, 268 Pa. 71, 110 Atl. 
768 (1920), indicating that income cannot be accumulated to pay a collateral inheritance tax. 

5° Spencer v. Spencer, 38 App. Div. 403, 56 N.Y. Supp. 460 (1899); In re Hollenbeck’s Will, 
134 Misc. 554, 236 N.Y. Supp. 232 (1929); Bankers Trust Co. v. Moy, 148 Misc. 38, 265 N.Y. 
Supp. 77 (1933) (semble). 

st In re Littman’s Estate, 165 Misc. 285, 300 N.Y. Supp. 398 (1937); see In re Langdon, 89 
Misc. 333, 153 N.Y. Supp. 574 (1915); Curtis v. Curtis, 184 App. Div. 274, 171 N.Y. Supp. 
510 (1918). 

5? In re Meyer’s Estate, 140 Misc. 1, 249 N.Y. Supp. 451 (1931); Craig v. Craig, 3 Barb. Ch. 
(N.Y.) 76 (1848). 

53 In re Hartman’s Estate, 126 Misc. 862, 215 N.Y. Supp. 802 (1926). 

54 See Appendix, p. 434 infra. 

ss A question can arise as to insurance on the life of someone other than the testator, but it 
has been held that the act does not apply. Bassil v. Lister, g Hare 177 (Ch. 1851). And it has 


been held that payment out of income to insure the replacement of leases is not an accumula- 
tion within the act. In re Gardiner, [1901] 1 Ch. 697. 
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Suppose a trust for a perpetual loan fund is set up, loans to be made 
with interest. It would seem that this is a perpetual accumulation. But 
it has been held that this would not be illegal because nothing is retained 
or accumulated by the trustee. It is difficult to follow this reasoning, 
since in an ordinary case of illegal accumulation, the income is likely to be 
paid out in reinvestments and not actually retained. Of course, a trust 
for a perpetual loan fund may be valid on the ground that it is charitable 
and therefore within an exception. 

3. Suppose income is neither reinvested nor paid to the beneficiary, 
but is applied for the satisfaction of certain claims or charges. When is 
this an accumulation? Charges which are normally payable out of income, 
such as current taxes, insurance and repairs for upkeep, undoubtedly can 
be paid out of income without causing an illegal accumulation.s’? And a 
sinking fund for such purposes is likewise proper. Indeed, it has even 
been held that income may be used to pay debts or to discharge incum- 
brances,°® and to make permanent improvements on other trust prop- 
erty. Of course, by the Thellusson Act, and its Illinois counterpart, pay- 
ment of debts is expressly excepted from the operation of the statute. But 
the New York courts consistently adhere to the view that the payment of 
encumbrances on the trust property out of income is an accumulation.” 


IV. EXCEPTIONS 


Perhaps the most revealing part of the legislative history of the law of 
accumulations is that concerned with the exceptions which have been 
made to the operation of restrictive legislation. It will be seen that the 
whole trend of amendments, aside from the case of exceptions as to char- 
ities, has been in the direction of broadening the exceptions and adding to 
their number. 

The Thellusson Act, as has been seen, excepted provisions for the pay- 
ment of a debt of the settlor or of “other person or persons.”’ It requires 

56 In re Davidge’s Will, 200 App. Div. 437, 193 N.Y. Supp. 245 (1922). A similar argument 
is made in Wright’s Estate, 284 Pa. 334, 131 Atl. 188 (1925); see Summers v. Chicago Title & 
Trust Co., 335 Ill. 564, 167 N.E. 777 (1929). 

57 Matter of Nesmith, 140 N.Y. 609, 35 N.E. 942 (1894). 

58 Webb v. Webb, 340 Ill. 407, 172 N.E. 730 (1930); In re Mason [1891], 3 Ch. 467. 

s® Hutchins v. Security Trust & Savings Bank, 208 Cal. 463, 281 Pac. 1026 (1929), noted in 
65 A.L.R. 1059 (1929). 

6° Estate of Rogers, 179 Pa. 602, 36 Atl. 1130 (1897). But cf. Lutz’s Estate, 9 Pa. Co. Ct. 
294 (1890). The Rogers case may be explainable on the ground that the beneficiary was re- 
garded as having the power, when of age, to terminate the accumulation. 

6: The leading case is Hascall v. King, 162 N.Y. 134, 56 N.E. 515 (1900), noted in 76 Am. St. 
R. 302 (1900). For other New York cases see the note in 65 A.L.R. 1069 (1929). 





422 THE UNIVERSITY OF CHICAGO LAW REVIEW 


only a little imagination to see the possibilities of accumulations under 
that provision. A further exception in the same statute is that of an ac- 
cumulation “for raising portions for any child or children of any grantor, 
settlor or devisor, or any child or children of any person taking any inter- 
est under such conveyance, settlement, or devise.’’ While “portions” ap- 
parently may not be the whole estate, it would seem that they may con- 
stitute quite a large part of it.* The English Property Act of 1925 amends 
this exception so that in both clauses where the words “child or children” 
appeared, it now reads “‘child, children or remoter issue.” The exception 
in the Thellusson Act of a “‘direction touching the produce of timber or 
wood upon any lands or tenements” requires no explanation. A new ex- 
ception, which is more significant than might at first be supposed, appears 
in the Property Act of 1925 and is to the effect that accumulations of sur- 
plus income “made during a minority under any statutory power or under 
the general law” are not to be taken into account in determining the legal- 
ity of a period of accumulation. 

The New York legislation on accumulations has gone through a long 
process of expansion of the exceptions. An exception as to charity appears 
in 1846;* another in 1855;° and a broader one in 1915. Legislation mak- 
ing an exception as to stock dividends was enacted in 1922 and in 1926." 
An exception as to stock bonus, pension or profit sharing plans appeared in 
1927,°° and was broadened in 1928. An exception as to insurance trusts 


was enacted in 1927.’° Thus, as appears in the Appendix, there are now 
five provisos attached to the personal property act and three attached to 
the real property act, whereas the original legislation contained none. 
The original Pennsylvania act included a blanket exception as to char- 
ities. This was subsequently modified by a provision fixing a maximum 
amount which could be accumulated by charitable corporations; but this 


6 In re Elliott, [1918] 2 Ch. 150; In re Stephens, [1904] 1 Ch. 322. 
6s The “statutory power” is regarded as referring to accumulations under the Conveyancing 
Act of 1881, 44 & 45 Vict., c. 41, § 43. See In re Maber, [1928] 1 Ch. 88. 


64 N.Y.L. 1846, c. 74, p. 76. It provided for an accumulation of income from property given 
in trust to an incorporated college or literary institution or for support of any teacher in a 
grammar school or institute. 


6s N.Y.L. 1855, c. 432, p. 805. It permitted trustees of certain charities to accumulate in- 
come when principal had been diminished. 


66N.Y.L. 1915, c. 670, p. 225. This is substantially the third proviso in the present ac- 
cumulation statutes as to realty and as to personalty. See Appendix, p. 432-5 infra. 

67 N.Y.L. 1922, c. 452, § 2, p. 964; N.Y.L. 1926, c. 843, p. 1563. 

6 N.Y.L. 1927, c. 384, p. 873. 

* N.Y.L. 1928, c. 172, p. 311. 7” N.Y.L. 1927, c. 681, p. 1710. 
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legislative limit on non-profit corporations now no longer exists.” In 1939 
the Pennsylvania legislature passed an act validating directions for the 
application of stock dividends and extraordinary dividends to principal.” 

Attention should also be called to a California statute limiting. the 
term of accumulations by non-profit corporations for charitable or elee- 
mosynary purposes, unless approved for a longer term by the Attorney 
General.” 

As has already been pointed out, Wisconsin and Arizona have a special 
provision permitting an accumulation for charity for a period of twenty- 
one years. It seems that in Illinois there is an implied general exception 
as to charity, although the statute states none.” Undoubtedly the Eng- 
lish act contains no exception as to charities either express or implied.’ 
Whether, in other jurisdictions whose statutes on accumulations contain 
no exception as to charities there would be an implied exception, the cases 
do not disclose. 


V. EFFECT OF PROVISION FOR ILLEGAL ACCUMULATION 


It is clear in all these statutes that the illegal provision for accumulation 
is, as a rule, only void as to the excess over the permissible period. If, 
however, the limitation is bad under the rule against perpetuities, then 
the accumulations act does not render it valid as to a part.” In rare in- 
stances it has been determined that, in the particular case, the illegal por- 


tion of the direction for accumulation constitutes such a major part of the 
whole that the entire trust fails.”7 The California statute, however, seeks 
to forestall such a construction in that it provides that “the direction 
only, whether separable or not from the other provisions of the instru- 
ment, is void as respects the time beyond the limits prescribed in said last 
section, and no other part of such instrument is affected by the void por- 
tion of such direction.” 


™ Pa. L. 1855, no. 347, § 12, p. 328; Pa. L. 1889, no. 40, p. 42, amended by Pa. L. 1929, no. 
16, p. 21, and repealed by Pa. L. 1933, no. 105, art. XI, § 1101, p. 289, 345. 

7 Pa. L. 1939, no. 108, § 1, p. 201. 

73 Cal. Civ. Code (Deering, 1937) § 606, enacted first as Cal. Stat. (1927), c. 231 at 547. 

74 Webb. v. Webb, 340 Ill. 407, 172 N.E. 730 (1930). But see Ill. Stat. Ann. (Smith-Hurd, 
1934) C. 21, §§ 60, 63 as to accumulations for a cemetery association and for the upkeep of 
cemetery lots. § 60 was repealed, Ill. L. 1939, p. 1175. 

8 See Wharton v. Masterman, [1895] A.C. 186 (H.L.); Re Jeffries, [1936] 2 All Eng. L. 
Rep. 626 (Ch. Div.). 

76 See Girard Trust Co. v. Russell, 179 Fed. 446 (C.C.A. 3d 1910); Curtis v. Lukin, 5 
Beav. 147 (Ch. 1842). But see Manice v. Manice, 43 N.Y. 303, 375 (1871). 

™ Herzig v. Herzig, 140 App. Div. 514, 125 N.Y. Supp. 402 (1910); Dresser v. Travis, 
39 Misc. 338, 79 N.Y. Supp. 924 (1902). 
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Statutes have varied as to what shall become of void accumulations, 
and this question is a major source of difficulty in interpreting all of them. 
The English statutes provide that the illegal accumulation shall “‘go to 
and be received by the person or persons who would have been entitled 
thereto if such accumulation had not been directed.”” The Pennsylvania 
and Illinois statutes contain exactly the same words. The New York 
statute as to accumulations of real property has a different solution of this 
problem. If there is a valid limitation “resulting in a suspension of the 
power of alienation, or of the ownership, during the continuance of which 
the rents and profits are undisposed of, and no valid direction for their ac- 
cumulation is given, such rents and profits shall belong to the persons 
presumptively entitled to the next eventual estate.”’”* All the other states 
having accumulation statutes have enacted some form of the “next even- 
tual estate’ provision, except Indiana and Alabama, whose statutes are 
silent on the matter. 

The English type of provision seems rather easy to apply. Yet courts 
have not been without problems of construction. In Pennsylvania for a 
time it appeared that, if there was a direction to accumulate for an infant 
until his majority, and then to capitalize accumulations and pay to the 
infant the income for life, the accumulations at the time the infant 
reached majority should be given to the infant.”? But a later line of 
authority would give such an accumulation to the residuary legatee or to 
the next of kin.*° 

Though the English type of provision for the disposition of illegal ac- 
cumulations gives rise to a number of questions, the “next eventual es- 
tate” type such as is found in New York gives rise to many more. An en- 
tire article could be written on the meaning of those three words. Who is 
the person presumptively entitled to the “next eventual estate”? And 
when does this statute apply? It has been said that, if the next eventual 
estate is indefeasibly vested so that there is no “‘suspension of the power of 
alienation’’ as required in the statute, then the statute does not apply. 
On the other hand, if the next eventual estate is limited in favor of an un- 

7 There is no “next eventual estate” provision in the New York Personal Property Law, but 
it has been held that the provision of the Real Property Law applies to personalty, Gilman v. 
Reddington, 24 N.Y. 9 (1861); Matter of Harteau, 204 N.Y. 292, 97 N.E. 726 (1912). 


79 Stille’s Appeal, 4 Weekly Notes Cas. 42 (1877); Farnum’s Estate, 191 Pa. 75, 43 Atl. 203 
(1899); see Washington’s Estate, 75 Pa. 102 (1874). 

%e Wright’s Estate, 227 Pa. 69, 75 Atl. 1096 (1910); Weinmann’s Estate, 223 Pa. 508, 72 
Atl. 806 (1909). .See the discussion of these two lines of authority in Kain, Limitations upon 
Accumulation of Income in Pennsylvania for Non-Charitable Purposes, 38 Dickinson L. Rev. 
29, 42 (1933). 
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born or unascertained person, likewise it seems the statute does not apply. 
If an illegal direction for an accumulation can be striken out, and the 
creating instrument still contains a valid direction for the disposition of 
the accumulations, then it is not a case where there is “‘no valid direction”’ 
within the terms of the statute, and again the statute does not apply. 
Moreover, it appears that if to give the income to the owner of the next 
eventual estate would be the equivalent of carrying out an illegal direction 
for accumulation, again the statute may not be applied. 

This latter difficulty, as well as others encountered in applying the 
“next eventual estate’’ statute, is suggested in Hawthorne v. Smith,™ one 
of the most recent cases in which the New York Court of Appeals con- 
sidered the accumulations statute. The facts were as follows. The settlor, 
by a trust indenture, assigned to T shares of corporate stock to hold in 
trust and expend for maintenance and education of C so much of the in- 
come as T deemed wise until C should be twenty-one years of age. Un- 
expended income and principal were to be accumulated and paid over to T 
beneficially when C reached his majority. A large amount of income was 
accumulated during C’s minority. When C reached twenty-one T’s suc- 
cessor trustees, T being dead, demanded the accumulated income. The 
court below held that, since the direction to accumulate unexpended in- 
come and pay the accumulations to another person than the infant was 
void, such unexpended income belonged to T, the “person presumptively 
entitled to the next eventual estate.’’ This was reversed by the Court of 
Appeals on the ground that the “next eventual estate’’ statute had no ap- 
plication; the trustee could have paid all the income to C if he desired; 
hence the income vested in C, subject to the gift over to T; since the gift 
over was illegal, C should be entitled; to give it to T as the owner of the 
“next eventual estate” would be to effectuate the illegal direction. 

It is apparent that the New York courts may, in any given case, reach 
the same result as the English courts on the question of the effect of an 
illegal accumulation; and that, whether such a result is to be reached, or 
whether the “next eventual estate” statute is to be applied, is a matter of 
the greatest difficulty. 

VI. POSSIBILITIES OF EVASION 

Do these statutes effectually prevent the sort of accumulations they 
were designed to prohibit? Or is it easy for a skillful draftsman to evade 

* 273 N.Y. 291, 7 N.E. (2d) 139 (1937). 

% In general, on the meaning of the “next eventual estate” statute, see 20 Col. L. Rev. 887 


(1920); 29 Col. L. Rev. 99 (1929). It has been said that “The persons presumptively entitled 
to the next eventual estate are those who are entitled to the estate which is to take effect at 
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their operation? In the four jurisdictions which limit their legislation to 
accumulations of the profits of land, it would seem that a direction to the 
trustee to convert the estate into personalty would take the trust out of 
the operation of the statute.** And probably in Indiana, where the statu- 
tory restriction is limited to the income of personalty, a direction to the 
trustee to convert into freehold interests in land would have a like effect. 
In Alabama the fact that the statutory restriction is limited to trusts for 
the purpose of “accumulations only’ would seem to make it easy to evade 
the statute by setting up a trust with some minor additional purpose. 
Under the English and Illinois acts income may be used to pay debts 
either of the settlor or of anyone else; and it is conceivable that quite an 
accumulation may be worked out along these lines. Moreover, since in 
California it is held that it is proper to use income to pay off encumbrances 
on the estate, a considerable accumulation could be worked out by creat- 
ing an encumbrance before setting up the trust and then providing that 
it be paid off. The exception about “raising portions” for childrer, which 
is found in the English and Illinois statutes, would seem to suggest great 
possibilities of statutory evasion to a clever draftsman.** In New York 
with a period which amounts practically to the minority of the beneficiary, 
the possibilities of extensive accumulation are probably limited unless the 
instrument can be brought within one of the six exceptions. However, the 
insurance trust exception, recently enacted, is very broad, and undoubted- 
ly would permit considerable accumulation of a sort.* 

One more possibility may be briefly suggested, if only to discard it, 
namely, that of the corporate device. A man may accumulate income on 


the end of the period during which the rents and profits are undisposed of, or are invalidly ac- 
cumulated.” Matter of Kohler, 231 N.Y. 353, 376, 132 N.E. 114, 121 (1921). The following 
cases deal with the application of the “next eventual estate” statute: Dodge, Exec’r of 
Phelps v. Pond, 23 N.Y. 69 (1861); Pray v. Hegeman, 92 N.Y. 508 (1883); Cochrane v. Schnell, 
140 N.Y. 516, 35 N.E. 971 (1894); United States Trust Co. v. Soher, 178 N.Y. 442, 70 N.E. 
970 (1904); St. John v. Andrews Institute, 191 N.Y. 254, 83 N.E. 981 (1908); Matter of Har- 
teau, 204 N.Y. 292, 97 N.E. 726 (1912); Matter of Ossman v. Von Roemer, 221 N.Y. 381, 117 
N.E. 576 (1917); Morris v. Morris, 272 N.Y. 110, 5 N.E. (2d) 56 (1936); In re Hoyt, 116 App. 
Div. 217, 101 N.Y. Supp. 557 (1907), aff'd 189 N.Y. 511, 81 N.E. 1166 (1907); Hill v. Guaranty 
Trust Co., 163 App. Div. 374, 148 N.Y. Supp. 601 (1914). 

83 Will of Schilling, 205 Wis. 259, 237 N.W. 122 (1931); see Congdon v. Congdon, 160 Minn. 
343, 200 N.W. 76 (1924); Toms v. Williams, 41 Mich. 552 (1879). 

84 See Fearne, Contingent Remainders 541 (Butler’s roth ed. 1844), the editor says, referring 
to the exception as to the raising of portions: “. . . . but this exception admits of a latitude 
which may be productive, in a great degree, of all the inconveniences which were felt or ap- 
prehended under the rules of the common law; because, by a will or settlement artfully pre- 
pared, every purpose aimed at by Mr. Thellusson may be accomplished.” 

8s For the text of this provision, see Appendix, p. 434 infra. 
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his own property. Likewise, so long as the stockholders do not object, 
a corporation may accumulate income, and “plow in” surplus instead of 
distributing it as dividends. Would it then be possible for a settlor to 
have his trustee hold all the stock of a corporation which made profits but 
declared no dividends? Probably not. A New York decision would seem 
to indicate that the court will look through the corporate entity in such a 
case and regard the transaction as an illegal accumulation.*® Of course, if 
a trustee holds stock in a corporation which, for good business reasons ap- 
plicable to the success of the corporate venture, retains a portion of its 
profits, this is not an illegal accumulation. 


VII. CONCLUSIONS 


From this brief survey of legislation restricting trusts for the accumu- 
lation of income, it is apparent that, after more than a century of experi- 
ence in the United States, we still have a field of law fairly bristling with 
legal problems. To discuss them fully would require a treatise as long as 
Gray’s “Rule against Perpetuities,’ but with the important difference 
that on many questions there would be no relevant decisions. 

Some of the problems arise from the form of the statute. This is the 
case with respect to the poorly worded statement of the permissible period 
in the Pennsylvania statute. And from the difficulties which the New 
York courts have had in applying the “next eventual estate” statute, it 
would seem that this provision has not been satisfactorily drawn. 

Many of the problems, however, are inherent in the substance of the 
legislation; no modification of form is likely to eliminate them. Thus, all 
the uncertainties of the law involved in determining what is income, and in 
determining what payments are properly made out of income, give rise to 
problems in this field. These are particularly acute because an indication 
of intent in the creating instrument, to the effect that certain property 
should be treated as principal, does not aid in solving the problem. 

There is, also, a group of problems involving a short-time retention of 
income for purposes which may be purely administrative. In none of 
these cases would it appear that the retention involved has serious social 
consequences. Yet under the New York legislation, these matters often 
have to be litigated. 

Then there are other transactions, admittedly accumulations in sub- 
stance, which are likely to violate some of the statutes, but of which soci- 
ety generally approves. Examples of these are the use of income for the 


%6In re Adler’s Estate, 164 Misc. 544, 299 N.Y. Supp. 542 (1937); In re McLaughlin’s 
Estate, 164 Misc. 539, 299 N.Y. Supp. 559 (1937). 
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payment of encumbrances or insurance premiums, for the accumulation 
of income for pension or old age benefit plans, or for charity. 

An examination of the various amendments which have been made to 
the statutes under consideration shows a trend toward increasing the 
number of exceptions to their operation, and also toward increasing the 
period of permissible accumulations. 

In the light of this experience, it is not at all clear that it is worth while 
to establish a shorter period for permissible accumulation of income than 
the period of the rule against perpetuities. Mathematical calculations 
may lead one to suppose that a trust to accumulate for lives in being and 
twenty-one years would grow to enormous proportions, and as Justice 
Gibson of Pennsylvania once said,*’ “would ultimately draw into its vor- 
tex all the property in the state.” But until thorough factual studies of 
the operation of trusts for accumulation are made, this conclusion may 
well be doubted.* 

In the meantime, the following tentative conclusions, as to legislation 
on accumulations, are suggested: 

1. There should be a period in gross of permissible accumulations as in 
the English and Illinois acts. This would eliminate difficulties of tempo- 
rary retention for purposes which are in a twilight zone between judicious 
administration and the addition of income to capital. 

2. The “next eventual estate” provision is not desirable; the corre- 
sponding provision of the English act is to be preferred. 

3. A list of carefully worked out exceptions should be included in any 
well drawn statute. These probably could at best only draw approximate- 
ly the ideal line between desirable and undesirable accumulations. 

4. In general, the English or the California statutes now in force fur- 
nish the best models for legislation restricting accumulations. 


APPENDIX 


Since it is necessary to examine the text of several accumulation statutes in order 
to appreciate the point in this discussion, and since they may not be readily available 
to all readers, the more important ones are set out below. 

The Thellusson Act (40 Geo. 3, c. 98) is as follows: 

WHEREAS it is expedient that all dispositions of real or personal estates, whereby 
the profits and produce thereof are directed to be accumulated, and the beneficial 
enjoyment thereof is postponed, should be made subject to the restrictions herein- 
after contained: may it therefore please your Majesty that it may be enacted; and be 

% Hillyard v. Miller, 10 Pa. 326, 336 (1849). 

8 The Thellusson estate did not accumulate in any such manner as was calculated. See 
Leach, Cases on Future Interests 802 (1935). 
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it enacted by the King’s most excellent majesty, by and with the advice and consent 
of the lords spiritual and temporal, and commons in parliament assembled, and by the 
authority of the same, That no person or persons shall, after the passing of this act, 
by any deed or deeds, surrender or surrenders, will, codicil, or otherwise howsoever, 
settle or dispose of any real or personal property, so and in such manner that the rents, 
issues, profits, or produce thereof, shall be wholly or partially accumulated for any 
longer term than the life or lives of any such grantor or grantors, settlor or settlors, or 
the term of twenty-one years from the death of any such grantor, settlor, devisor, or 
testator, or during the minority or respective minorities of any person or persons who 
shall be living, or in ventre sa mere at the time of the death of such grantor, devisor, or 
testator, or during the minority or respective minorities only of any person or persons 
who, under the uses or trusts of the deed, surrender, will, or other assurances, directing 
such accumulations, would, for the time being, if of full age, be entitled unto the rents, 
issues, and profits, or the interest, dividends, or annual produce, so directed to be 
accumulated; and in every case where any accumulation shall be directed otherwise 
than as aforesaid, such direction shall be null and void, and the rents, issues, profits, 
and produce of such property so directed to be accumulated, shall, so long as the same 
shall be directed to be accumulated contrary to the provisions of this act, go to and be 
received by such person or persons as would have been entitled thereto if such ac- 
cumulation had not been directed. 

II. Provided always, and be it enacted, That nothing in this act contained shall 
extend to any provision for payment of debts of any grantor, settlor, or devisor, or 
other person or persons, or to any provision for raising portions for any child or 
children of any grantor, settlor, or devisor, or any child or children of any person 
taking any interest under any such conveyance, settlement, or devise, or to any di- 
rection touching the produce of timber or wood upon any lands or tenements, but 
that all such provisions and directions shall and may be made and given as if this act 
had not passed. 

III. Provided also, and be it enacted, That nothing in this act contained shall 
extend to any disposition respecting heretable property within that part of Great 
Britain called Scotland. 

IV. Provided also, and be it enacted, That the restrictions in this act contained 
shall take effect and be in force with respect to wills and tenements made and executed 
before the passing of this act, in such cases only where the devisor or testator shall be 
living, and of sound and disposing mind, after the expiration of twelve calendar 
months from the passing of this act. 


The provisions of the Law of Property Act (1925) concerning accumulations (15 
Geo. 5, c. 20, §§ 164-6) are given below. Section 166 (1) is a revision of the Accumula- 
tions Act of 1892 (55 & 56 Vict., c. 58). 

164.—(1) [Substantially the same as the part of the first section of the Thellusson 
Act which follows the preamble.]} 

(2) This section does not extend to any provision— 

(i) for payment of the debts of any grantor, settlor, testator or other person; 
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(ii) for raising portions for— 
(a) any child, children or remoter issue of any grantor, settlor or testator; 
or 
(b) any child, children or remoter issue of a person taking any interest 
under any settlement or other disposition directing the accumulations 
or to whom any interest is thereby limited; 
(iii) respecting the accumulation of the produce of timber or wood; 


and accordingly such provisions may be made as if no statutory restrictions on ac- 
cumulation of income had been imposed. 

(3) The restrictions imposed by this section apply to instruments made on or after 
the twenty-eighth day of July, eighteen hundred, but in the case of wills only where 
the testator was living and of testamentary capacity after the end of one year from 
that date. 

165. Where accumulations of surplus income are made during a minority under 
any statutory power or under the general law, the period for which such accumulations 
are made is not (whether the trust was created or the accumulations were made before 
or after the commencement of this Act) to be taken into account in determining the 
periods for which accumulations are permitted to be made by the last preceding sec- 
tion, and accordingly an express trust for accumulation for any other permitted period 
shall not be deemed to have been invalidated or become invalid, by reason of ac- 
cumulations also having been made as aforesaid during such minority. 

166.—(1) No person may settle or dispose of any property in such manner that the 
income thereof shall be wholly or partially accumulated for the purchase of land only, 
for any longer period than the duration of the minority or respective minorities of any 
person or persons who, under the limitations of the instrument directing the accumula- 
tion, would for the time being, if of full age, be entitled to the income so directed to be 
accumulated. 

(2) This section does not, nor do the enactments which it replaces, apply to ac- 
cumulations to be held as capital money for the purposes of the Settled Land Act, 
1925, or the enactments replaced by that Act, whether or not the accumulations 
are primarily liable to be laid out in the purchase of land. 

(3) This section applies to settlements and dispositions made after the twenty- 
seventh day of June, eighteen hundred and ninety-two. 


* * * * 


New York Revised Statutes (1829), Pt. 2, c. 1, tit. 2, art. 1, §§ 36-40, with refer- 
ence to the accumulations of the rents and profits of real estate, are as follows: 

Sec. 36. Dispositions of the rents and profits of lands, to accrue and be received 
at any time subsequent to the execution of the instrument creating such disposition, 
shall be governed by the rules established in this Article, in relation to future estates in 
lands. 

Sec. 37. An accumulation of rents and profits of real estate, for the benefit of one or 
more persons, may be directed by any will or deed, sufficient to pass real estate, as 
follows: 

1. If such accumulation be directed to commence on the creation of the estate, out 
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of which the rents and profits are to arise, it must be made for the benefit of one or 
more minors then in being, and terminate at the expiration of their minority. 

2. If such accumulation be directed to commence at any time subsequent to the 
creation of the estate out of which the rents and profits are to arise, it shall commence 
within the time in this Article permitted for the vesting of future estates and during 
the minority of the persons for whose benefit it is directed, and shall terminate at the 
expiration of such minority. 

Sec. 38. If, in either of the cases mentioned in the last section, the direction for such 
accumulation shall be for a longer term than during the minority of the persons in- 
tended to be benefitted thereby, it shall be void as respects the time beyond such 
minority. And all directions for the accumulation of the rents and profits of real 
estate, except such as are herein allowed, shall be void. 

Src. 39. Where such rents and profits are directed to be accumulated for the benefit 
of infants entitled to the expectant estate, and such infants shall be destitute of other 
sufficient means of support and education, the chancellor, upon the application of their 
guardian, may direct a suitable sum out of such rents and profits to be applied to their 
maintenance and education. 

Src. 40. When in consequence of a valid limitation of an expectant estate, there 
shall be a suspense of the power of alienation or of the ownership, during the continu- 
ance of which, the rents and profits shall be undisposed of, and no valid direction for 
their accumulation is given, such rents and profits shall belong to the persons pre- 
sumptively entitled to the next eventual estate. 


* * * * 


New York Revised Statutes (1829), Pt. 2, c. 4, tit. 4, §§ 3-5, are as follows: 

Sec. 3. An accumulation of the interest of money, the produce of stock or other 
income or profits arising from personal property, may be directed by any instrument 
sufficient in law to pass such personal property as follows: 

1. If the accumulation be directed to commence from the date of the instrument, or 
from the death of the person executing the same, such accumulation must be directed 
to be made for the benefit of one or more minors then in being, or in being at such 
death, and to terminate at the expiration of their minority: 

2. If the accumulation be directed to commence at any period subsequent to the 
date of the instrument, or subsequent to the death of the person executing such in- 
strument, it must be directed to commence within the time allowed in the first section 
of this Title, for the suspension of the absolute ownership of personal property, and at 
some time during the minority of the persons for whose benefit it is intended, and must 
terminate at the expiration of their minority. 

Sec. 4. All directions for the accumulation of the interest, income or profit of per- 
sonal property, other than such as are herein allowed, shall be void; but a direction for 
an accumulation, in either of the cases specified in the last section, for a longer term 
than the minority of the persons intended to be benefitted thereby, shall be void only 
as respects the time beyond such minority. 

Sec. 5. When any minor, for whose benefit a valid accumulation of the interest or 
income of personal property shall have been directed, shall be destitute of other 
sufficient means of support or of education, the chancellor, upon the application of 
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such minor or his guardian, may cause a suitable sum to be taken from the monies 
accumulated or directed to be accumulated, and to be applied to the support or educa- 
tion of such minor. 

» * * * 


Provisions of the New York Real Property Law now in force concerning accumula- 
tions are as follows: 

SEc. 60. Disposition of rents and profits. [Substantially the same as Sec. 36, in pro- 
visions of New York Revised Statutes of 1829, supra, with reference to accumulations 
of real estate. } 

Sec. 61. Accumulations. 

All directions for the accumulation of the rents and profits of real property, except 
such as are allowed by statute, shall be void. An accumulation of rents and profits of 
real property, for the benefit of one or more persons may be directed by any will or 
deed sufficient to pass real property, as follows: 1 and 2. (Substantially the same as 
subsections 1 and 2 of Sec. 37, provisions of New York Revised Statutes of 1829, 
supra, with reference to accumulations of real estate.] 

3. If in either case, hereinbefore provided for, such direction be for a longer term 
than during the minority of the beneficiaries, it shall be void only as to the time beyond 
such minority. 

Provided, that the income arising from any real property granted, conveyed, or 
devised in trust to any incorporated college or other incorporated literary institution 
for any of the purposes specified in section one hundred and fourteen of this chapter, 
or for the purposes of providing for the support of any teacher in a grammar school or 
institute, may be permitted to accumulate until the same shall amount to a sum 
sufficient, in the opinion of the regents of the university, to carry into effect any of 
the charitable uses and trusts mentioned either in section one hundred and fourteen of 
this chapter or in this paragraph of this section. 

Provided, if any of the principal of any trust fund actually received by any in- 
corporated college or other incorporated literary institution, or by the corporation of 
any city or village, or by the commissioners of common schools of any town, or by the 
trustees of any school district, under any grant, conveyance, or devise, for any of the 
purposes for which trusts are authorized under section one hundred and fourteen of 
this chapter, shall subsequently become diminished from any cause, such diminution 
may be made up by the accumulation of the interest or income of the principal of such 
trust fund, in accordance with the directions, if any contained in the grant, conveyance 
or devise of any such trust fund; and if no directions for that purpose are contained in 
such grant, conveyance or devise, then such diminution may be made up in whole or in 
part by such accumulation, in the discretion of the trustees of such trust fund; but in 
no case shall such accumulation be allowed to increase the trust fund, beyond the true 
amount or value thereof, actually received by the trustees, to be estimated after the 
deduction of all liens and incumbrances on such trust fund, and of all expenses incurred 
or paid by the trustees in the collection or obtaining the possession of the same. 

Provided further, that where a gift, grant, devise or bequest of real and personal 
property, or of real property alone, is made in trust by the owner thereof to a reli- 
gious, educational, charitable or benevolent corporation, for any. of the purposes 
specified or comprehended in its charter, not more than one-fourth of the total value 
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of such gift, grant, devise or bequest of real and personal property, or of real property 
alone, not exceeding in value the sum of fifty thousand dollars, may be set apart for 
the accumulation of the rents and profits, and income, of such property, for the benefit 
of such corporation until such time as such accumulation shall amount to the sum of 
one hundred thousand dollars, whereupon such accumulation shall be available for the 
use of such corporation, as a part of the permanent endowment fund thereof, or other- 
wise as provided in the conditions of the gift, grant, devise or bequest to such corpora- 
tion. 

Sec. 62. Anticipation of directed accumulation. 

Where such rents and profits are directed to be accumulated for the benefit of a 
minor entitled to the expectant estate, and such minor is destitute of other sufficient 
means of support and education, the supreme court, at a special term, or, if such 
accumulation has been directed by will, the surrogate’s court of the county in which 
such will has been admitted to probate, may, on the application of his general or testa- 
mentary guardian, direct a suitable sum out of such rents and profits to be applied to 
his maintenance or education. 

Src. 63. Undisposed profits. 

When, in consequence of a valid limitation of an expectant estate, there is a 
suspension of the power of alienation, or of the ownership, during the continuance of 
which the rents and profits are undisposed of, and no valid direction for their ac- 
cumulation is given, such rents and profits shall belong to the persons presumptively 
entitled to the next eventual estate. But any and all persons who legally shall have 
begun heretofore, or shall begin hereafter, to receive any such undisposed of rents and 
profits or any part thereof by virtue of this section or otherwise, shall continue to 
receive and enjoy the same notwithstanding the birth thereafter of a child or children 
to any person or persons receiving all or any part of such rents and profits. 


* * * * 


Provisions of the New York Personal Property Law now in force concerning 
accumulations are as follows 

Sec. 16. Validity of directions for accumulation of income. 

An accumulation of the income of personal property, directed by any instrument 
sufficient in law to pass such property is valid: 1 and 2. [Substantially the same as 
subsections 1 and 2 of Sec. 3 of provisions of New York Revised Statutes of 1829, supra, 
with reference to accumulations of personal property.] 

3. All other directions for the accumulation of the income of personal property, not 
authorized by statute, are void. In either case mentioned in subdivisions one and two 
of this section a d‘rection for any such accumulation for a longer term than the minor- 
ity of the persons intended to be benefitted thereby, has the same effect as if limited to 
the minority of such persons, and is void as respects the time beyond such minority. 

Provided that, the income arising from any personal property granted or conveyed, 
or bequeathed, in trust to any incorporated college or other incorporated literary in- 
stitution, for any of the purposes specified in section thirteen of this chapter, or for the 
purpose of providing for the maintenance of any teacher in a grammar school or insti- 
tute, may be permitted to accumulate until the same shall amount to a sum sufficient, 
in the opinion of the regents of the university, to carry into effect any of the charitable 
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uses and trusts mentioned in either section thirteen of this chapter or in this paragraph 
of this section. 

Provided, if any of the principal of any trust fund actually received by any in- 
corporated college, or other incorporated literary institution, or by the corporation of 
any city or village, or by the commissioners of common schools of any town, or by the 
trustees of any school district, under any grant, conveyance or bequest, for any of the 
purposes for which trusts are authorized under section thirteen of this chapter, shall 
subsequently become diminished from any cause, such diminution may be made up 
by the accumulation of the interest or income of the principal of such trust fund, in 
accordance with the directions, if any, contained in the grant, conveyance, or bequest 
of such trust fund; and if no directions for that purpose are contained in such grant, 
conveyance, or bequest, then such diminution may be made up in whole or in part by 
such accumulation, in the discretion of the trustees of such fund; but in no case shall 
such accumulation be allowed to increase the trust fund beyond the true amount or 
value thereof, actually received by the trustees, to be estimated after the deduction of 
all liens and incumbrances on such trust fund, and of all expenses incurred or paid by 
the trustees in the collection or obtaining the possession of the same. 

Provided, further, that where a gift, grant, devise or bequest of real and personal 
property, or of personal property alone, is made in trust by the owner thereof to a 
religious, educational, charitable or benevolent corporation, for any of the purposes 
specified or comprehended in its charter, not more than one-fourth of the total value of 
such gift, grant, devise or bequest of real and personal property, or of personal property 
alone, not exceeding in value the sum of fifty thousand dollars, may be set apart for 
the accumulation of the rents and profits, and income, of such property, for the benefit 
of such corporation, until such time as such accumulation shall amount to the sum of 
one hundred thousand dollars, whereupon such accumulation shall be available for the 
use of such corporation, as a part of the permanent endowment fund thereof, or other- 
wise as provided in the conditions of the gift, grant, devise or bequest to such corpora- 
tion. 

Provided, further, that the income arising from any personal property held in trust 
created by an employer as part of a stock bonus plan, pension plan, disability or death 
benefit plan, or profit sharing plan for the exclusive benefit of some or all of his em- 
ployees, to which contributions are made by such employer, or employees or both, for 
the purpose of distributing in accordance with such plan to such employees the earn- 
ings or the principal, or both earnings and principal, of the trust fund, may be per- 
mitted to accumulate until the fund shall be sufficient, in the opinion of the employer, 
to accomplish the purposes of such plan. 

Provided that a deed or other instrument which creates or declares a trust in 
property consisting of or including a policy or policies of life, health, accident or dis- 
ability insurance and directs that the income of such trust shall be applied in whole or 
in part to the payment of premiums upon such policy or policies shall not be considered 
as affecting an accumulation either of the income so used for the payment of premiums 
or of the dividends on such policy or policies. 

Sec. 17. Anticipation of directed accumulation. [Substantially the same as Sec. 62 


of present New York Real Property Law, supra, except that this refers to accumula- 
tions of personal property.] 
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Sec. 17a. Stock dividends. 

Unless otherwise provided in a will, deed, or other instrument, which shall hereafter 
be executed and shall create or declare a trust, any dividend which shall be payable in 
the stock of the corporation or association declaring or authorizing such dividend and 
which shall be declared or authorized hereafter in respect of any stock of such corpora- 
tion composing, in whole or in part, the principal of such trust, shall be principal and 
not income of such trust. The addition of any such stock dividend to the principal of 
such trust, as above provided, shall not be deemed an accumulation of income within 
the meaning of this article. 

Sec. 17). [Concerns distribution of income earned during period of administration 
of decedents’ estate.]} 

+ * * * 


Alabama legislation on accumulations now in force is as follows (Ala. Code Ann. 
(Michie, 1928)): 

SEc. 6914.—Trusts for accumulation merely; limitation upon extent.—No trust of 
estate for the purpose of accumulation only can have any force or effect for a longer 
term than ten years, unless when for the benefit of a minor in being at the date of 
conveyance, or if by will, at the death of the testator; in which case the trust may 
extend to the termination of such minority. 

SEc. 6915.—Application of income for accumulation to support of minor or bene- 
ficiary.—When a minor for whose benefit an accumulation has been directed is desti- 
tute of other sufficient means of support and education, the appropriate court, upon 
application, may direct a suitable sum to be applied thereto out of the fund. 


* * * * 


California legislation on accumulations, now in force, is as follows (Cal. Civ. Code 
(Deering, 1937)): 

SEc. 722. Dispositions of the income of property to accrue and to be received at 
any time subsequent to the execution of the instrument creating such disposition, are 
governed by the rules prescribed in this title in relation to future interests. 

Sec. 723. All directions for the accumulation of the income of property, except such 
as are allowed by this title, are void. 

Sec. 724. An accumulation of the income of property may be directed by any will, 
trust or transfer in writing sufficient to pass the property or create the trust out of 
which the fund is to arise, for the benefit of one or more persons, objects or purposes, 
to commence within the time in this title permitted for the vesting of future interests 
and not to extend beyond the period limiting the time within which the absolute power 
of alienation of property may be suspended as prescribed by law. 

Sec. 725. If the direction for an accumulation of the income of property is for a 
longer term than is limited in the last section, the direction only, whether separable 
or not from the other provisions of the instrument, is void as respects the time beyond 
the limit prescribed in said last section, and no other part of such instrument is affected 
by the void portion of such direction. 

SEc. 726. When one or more persons for whose benefit an accumulation of income 
has been directed is or are destitute of other sufficient means of support or education, 
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the proper court, upon application, may direct a suitable sum to be applied thereto out 
of the fund directed to be accumulated for the benefit of such person or persons. 

Src. 733. When, in consequence of a valid limitation of a future interest, there is a 
suspension of the power of alienation or of the ownership during the continuation of 
which the income is undisposed of, and no valid direction for its accumulation is 
given, such income belongs to the persons presumptively entitled to the next eventual 
interest. 

” + - a 


Pennsylvania legislation on accumulations now in force is as follows (Pa. Stat. 
Ann. (Purdon, Supp. 1939), tit. 20): 

Src. 3251. No person or persons shall, after the passing of this act, by any deed, 
will or otherwise, settle or dispose of any real or personal property, so and in such 
manner that the rents, issues, interest, or profits thereof, shall be wholly or partially 
accumulated for any longer term than the life or lives of any such grantor or grantors, 
settlor or settlors, or testator, and the term of twenty-one years from the death of 
any such grantor, settlor, or testator, that is to say, only after such decease during the 
minority or respective minorities with allowance for the period of gestation of any 
person or persons who, under the uses or trusts of the deed, will, or other assurance 
directing such accumulation, would, for the time being, if of full age, be entitled unto 
the rents, issues, interests, and profits so directed to accumulate, and in every case 
where any accumulation shall be directed otherwise than as aforesaid, such direction 
shall be null and void in so far as it shall exceed the limits of this act, and the rents, 
issues, interests and profits, so directed, to be accumulated contrary to the provisions 
of this act, shall go to and be received by such person or persons as would have been 
entitled thereto if such accumulation had not been directed: Provided, That any dona- 
tion, bequest, or devise, for any literary, scientific, charitable, or religious purpose, 
shall not come within the prohibition of this section, which shall take effect and be in 
force, as well in respect to wills heretofore made by persons yet living and of competent 
mind, as in respect to wills hereafter to be made: And provided, That notwithstanding 
any direction to accumulate rents, issues, interest, and profits, for the benefit of any 
minor or minors, it shall be lawful for the proper court as aforesaid, on the application 
of the guardian, where there shall be no other means for maintenance or education, to 
decree an adequate allowance for such purpose, but in such manner as to make an 
equal distribution among those having equal rights or expectations whether at the 
time being minors or of lawful age: And provided, That whenever in the course of the 
administration of a trust created by deed or by the will of a decedent, who, either 
before or after the passage of this act, shall have died domiciled in this State, by the 
provisions of which deed or will the grantor or testator shall have directed the pay- 
ment of an annuity or annuities, or created an estate for life or for lives or for a term 
of years, with vested remainder to a corporation or association formed for literary, 
scientific, charitable, or religious purposes, it shall be made to appear to the court 
having jurisdiction of the administration of such estate or trust that all parties in 
interest in said estate or trust, still living or in corporate existence, have agreed that 
the trust be settled and ended upon terms mutually satisfactory to them, or that the 
interests of the annuitant or annuitants or of the beneficial owner or owners of the 
estate for life or for years have been donated to or acquired by the corporation or 
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association formed for literary, scientific, charitable, or religious purposes, holder of 
the vested interest in remainder, said court may—due notice having been given to all 
parties in interest, and the court being satisfied that all parties who are or may be 
interested in the trust property are in existence, or sui juris and are agreed, and that 
annuitants or cestui qui trustent are properly protected—decree that the trust be 
settled and ended in whole or in part and award to such literary, scientific, charitable, 
or religious corporation or association the sums to which it may be entitled: Provided 
further, however, That the provisions of the foregoing proviso shall not be effective to 
bring about the termination of a trust created by deed or will, as aforesaid, if, in the 
instrument under which the trust arises, the grantor or testator, as the case may be, 
shall have declared his purpose to create, by accumulation, a fund for the benefit of a 
literary, scientific, charitable, or religious corporation or association, and shall also 
have specified the number of years during which such accumulation shall be made by 
his trustees for that purpose, which term shall not have expired; or shall have specified 
a sum that it was his intention to accumulate, which sum shall not have been attained; 
or shall have specified a particular object to be accomplished for which the trust fund 
is not yet sufficient. - 

SEC. 3252. In wills, deeds of trust, or other instruments creating trusts, becoming 
effective hereafter, provisions directing that extraordinary dividends declared upon 
corporate stock held in trust, whether payable in cash, stock, rights to subscribe to 
stock of the issuing or another corporation, or otherwise, or directing that profits 
realized from such stock, either upon its sale or upon the sale or dissolution of the 
issuing corporation, or otherwise, shall be treated, in whole or in part, either as prin- 
cipal or income, shall be valid and enforceable. 





CONSTRUCTION OF GIFTS “TO A AND HIS 
CHILDREN” (HEREIN THE RULE 
IN WILD’S CASE)* 


A. James Casnert 


I. INTRODUCTION 


NE OF the prized incidents of the institution of private property 
() is the power of the owner over the devolution of his title. Yet, 
the careless way in which this power frequently is exercised 
makes one doubt whether it is appreciated. If the intention of the owner 
as to the choice of his successors in interest is so inadequately expressed 
that the courts are compelled to engage in a guessing contest to deter- 
mine his intention, the exercise of this power by the owner becomes a 
mere matter of chance. 

The situations in which the most trouble arises are those where the 
beneficiaries of a disposition are described not by their individual names, 
but with reference to their membership in some group such as “children,” 
“heirs,” etc. The ambiguities inherent in these group descriptions are 


obviously not apparent to many persons who draft instruments using 
these phrases or far more care would be taken to avoid the disputes which 
are constantly arising. 

This article is concerned with the problems raised by one of these stock 
phrases frequently used to describe beneficiaries, namely, “‘A and his chil- 


” 


dren.” Anyone fully conscious of the dynamite in those simple words 
would, I am sure, never use them. But since they have been and continue 
to be used rather widely, an awakening seems to be essential and that is 
the principal purpose of this discussion. 

When the beneficiaries of a disposition are described by the phrase “A 
and his children,”’ or some other equally incomplete expression, the tech- 
nique employed by the courts to solve the disputes which arise is to adopt 
rules of construction which are to control in the absence of appropriate 
evidence manifesting some other desire. These rules of construction are 
designed to give effect to what the transferor probably would have intend- 
ed had he thought about the problem which faces the court. Whether 


* The author wishes to acknowledge his indebtedness to his colleagues, Professors Gardner 
and Scott, who read this article and contributed valuable suggestions. 
t Assistant Professor of Law, Harvard University Law School. 
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they accomplish this objective is highly debatable in many instances, espe- 
cially in connection with the phrase under discussion. But aside from 
that, since the evidence that may negative the rules of construction is as 
varied as the weather, they are absolutely unreliable as guides to the 
draftsman. This is true whether the rule of construction is formulated by 
the court or by a statute. The draftsman’s only course is to express com- 
pletely in clear and unambiguous language the exact desires of his client. 

In the material which follows, the various rules of construction appli- 
cable to gifts to a parent and his children are discussed and the situations 
which overcome their applicability are noted. Then we are in a position, 
having noticed the traps which have ensnared others, to plan to avoid 
them in the future. Thus, the concluding portion of this article is devoted 
to a comment on draftsmanship when a parent and his children are the 
intended objects of one’s beneficence. 


Il. FIRST RESOLUTION IN WILD’S CASE AND THE EXTENT OF ITS 
APPLICATION IN THE UNITED STATES 


Wild’s Case' involved a devise of land “‘to A for life, then to B and the 
heirs of his body, then to C and his wife, D, and after their decease to 
their children.” At the time the devise was made C and D had a son and 
a daughter. The testator died, then B died without heirs of the body. 


Prior to B’s death, C and D had died and their son had also died (what 
became of their daughter does not appear). The son, however, left sur- 
viving a daughter. This daughter claimed the subject matter of the de- 
vise. The basis of her claim was that C and his wife, D, acquired by the 
devise an estate tail which descended on their death to their son’s daugh- 
ter, the claimant. The only other construction possible under the lan- 
guage of the devise was that C and D acquired an estate for their lives and 
their children took by purchase under the limitation in their favor. This 
construction, however, would defeat the claim of the son’s daughter be- 
cause the son would acquire only a life estate under the limitation to 
“children” since there were neither words of inheritance nor any manifes- 
tation of intention to create a fee simple estate in the children. One or the 
other of these things was essential at the time of Wild’s Case to create a 
fee simple estate by devise. If the son acquired only a life estate, of course, 
there was nothing to pass on his death to his daughter. The court held 
that the children of C and D took by purchase a remainder for life under 
the terms of the devise; and thus the claimant, the son’s daughter, re- 
ceived nothing. 


* 6 Co. 16b (K.B. 1599). 
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In the course of the opinion the court promulgated what is known as 
the first resolution in Wild’s Case. It is as follows: “If A devises his lands 
to B and to his children or issues, and he hath not any issue at the time of 
the devise, that the same is an estate tail.” This resolution was purely 
dictum, because the facts in Wild’s Case were entirely different from the 
facts supposed for the purpose of the resolution. Nevertheless, this resolu- 
tion has received sufficient notoriety to require a careful study of it to de- 
termine to what extent it controls the meaning of a gift to a named person 
and his children. 

At the time Wild’s Case was decided, there was ample justification for 
the conclusion stated on the basis of the facts supposed in the first resolu- 
tion. A devise of land “to A and his children” clearly showed an intention 
on the part of the testator to have the children of A share in the disposition 
if any should be born. This objective could have been accomplished in 
several ways when the situation was that A had no children at the date of 
the devise. First, the words “and his children” could be construed as 
words of limitation, descriptive of an estate in A which might descend to 
the children or some of them. Second, A might be given an estate for life 
with a remainder in his children, also for life, because of the absence of 
words of inheritance or of words manifesting an intent to create in the chil- 
dren more than a life estate. Third, A could be allowed to take the devise 
subject to partial divestiture in favor of the children when and as born; A 
and the children born acquiring proportionate life estates only, because of 
the absence of any appropriate designation of a larger estate. Of these 
possible constructions the first seems the most desirable in the light of 
circumstances then existing, because at least it creates an estate that has 
qualities of endurance beyond the lifetime of A and his children and, 
thus, might very well be of more lasting benefit. If the words ‘“‘and his 
children” are to be considered words of limitation, they are much more 
like the words “heirs of the body” than the word “heirs,” and, thus, the 
adoption of the first possible construction naturally leads to the conclusion 
stated in the first resolution in Wild’s Case—that an estate in fee tail is 
created. 

The first resolution in Wild’s Case as stated above sets forth the follow- 
ing requirements for its application: 

1. The transfer must be by a devise; 
2. The subject matter of the devise must be land; 


3. The form of the devise must be “to A and his children” or “‘to A and his issue”; 
4. The named person must have no children at the date of the devise. 
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When these requirements are satisfied, a number of courts, both in this 
country and in England, have held that a fee tail estate (or an estate in 
fee simple conditional where the statute of De Donis is not in force) is cre- 
ated in the named person.? After the estate in fee tail is created by the 
application of the first resolution in Wild’s Case, the local statute on en- 
tails operates on the estate and, as a consequence, the designated person 
frequently ends up with a fee simple estate.’ 

Though the local law changes fee tail estates into fee simple estates, 
the ultimate result is not necessarily the same as would be reached if the 
first resolution in Wild’s Case were abolished. It is true that in the case 
of immediate devises “to A and his children,’ when A has no children at 
the date of the devise, A could be given a fee simple estate directly under 
modern statutes creating a presumption in favor of such estates, but the 
presence of the word “‘children’”’ might very well throw sufficient doubt on 
the meaning of the devise to justify the construction that A is to have a life 
estate with a remainder in the children, or that A is to take the estate sub- 
ject to partial divestiture in favor of the children when and as born. If the 


* Local statute converted estate in fee tail into an estate in fee simple: Gilchrist v. Butler, 214 
Ala. 288, 107 So. 838 (1926); Wiley, Parish & Co. v. Smith, 3 Ga. 551 (1847); Butler v. Ralston, 
69 Ga. 485 (1882); Moore v. Gary, 149 Ind. 51, 48 N.E. 630 (1897); Silliman v. Whitaker, 119 
N.C. 89, 25 S.E. 742 (1896); Elkins v. Seigler, 154 N.C. 374, 70 S.E. 636 (1911); Cole v. 
Thornton, 180 N.C. 90, 104 S.E. 74 (1920); Masters v. Randolph, 183 N.C. 3, 110 S.E. 598 
(1922); Ziegler v. Love, 185 N.C. 40, 115 S.E. 887 (1923); Kendall v. Eyre, 22 Va. 288 (1823); 
Larew v. Larew, 146 Va. 134, 135 S.E. 819 (1926); Lofton v. Murchison, 80 Ga. 391, 7 S.E. 
322 (1888) (subject to an executory limitation). Owner of estate in fee tail has power to convey 
an estate in fee simple: Parkman v. Bowdoin, Fed. Cas. No. 10763 (C.C. Mass. 1833); Nightin- 
gale v. Burrell, 32 Mass. 104 (1833) (power exercised); Seibert v. Wise, 70 Pa. 147 (1871) 
(power exercised); Harkness v. Corning, 24 Ohio St. 416 (1873) (remained an estate in fee tail 
for the lifetime of the first donee); Simpson v. Antley, 137 S.C. 380, 135 S.E. 469 (1926) (es- 
tate in fee simple conditional created, and on birth of issue a power to convey an estate in fee 
simple absolute arose). Miscellaneous: Davie v. Stevens, 1 Doug. 321 (K.B. 1780); Seale v. 
Barter, 2 Bos. & P. 485 (C.P. 1801); Broadhurst v. Morris, 2 B. & Adol. 1 (K.B. 1831); Park- 
ing v. Knight, 15 Sim. 83 (Ch. 1846); Clifford v. Koe, 5 App. Cas. 447 (1880); In re Smith 
& Love, 18 Ont. W.N. 181 (1920); cf. Shuttle & Weaver Land & Improvement Co. v. 
Barker, 178 Ala. 366, 60 So. 157 (1912); Guy v. Pruitt, 213 Ala. 422, 104 So. 805 (1925); 
Moore v. Ennis, ro Del. Ch. 170, 87 Atl. 1009 (1913); Wheatland v. Dodge, 10 Metc. (Mass.) 
502 (1845); Chrystie v. Phyfe, 19 N.Y. 344 (1859); Hilliker v. Bart, 64 App. Div. 552, 72 N.Y. 
Supp. 301 (1901); Atkinson v. McCormick, 76 Va. 791 (1882); Martin v. Martin, 52 W. Va. 
381, 44 S.E. 198 (1903); Rooke v. Queen’s Hospital, 12 Hawaii 375 (1900); Butler v. Lowe, 10 
Sim. 317 (Ch. 1839). The above cases frequently involved trusts, thus indicating that the 
courts have not adhered to the suggestion in Turner v. Ivie, 52 Tenn. 222 (1871) that the 
first resolution in Wild’s Case does not apply when the gift to the parent and children is in 
trust. 

3 Cases cited in note 2 supra. For a collection of the statutes on estates in fee tail, see 
1 Rest., Property c. 5, Introductory Note, Special Notes 1-6 (1936). 
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gift “to A and his children” is postponed, as will be seen later, the first 
resolution may apply if A has no children at the date of the devise, and its 
application plus the operation of the local law on entails, would give A im- 
mediately a vested remainder in fee simple; whereas the repudiation of the 
first resolution would always cause A’s interest in remainder to be subject 
to partial divestiture by the birth of children during the postponed period. 
In any jurisdiction where the local law as to entails converts what was 
a fee tail estate at common law into a life estate in the first taker with a 
remainder in the heirs of his body, the ultimate result of the application 
of the first resolution may obviously be different from the result that 
might be reached if the first resolution were repudiated. 

Form of the devise.—The form the devise must take to subject it to the 
first resolution in Wild’s Case is “to A and his children” or “to A and his 
issue.”” Thus, a devise “to A for life and then to his children” or “to A for 
life then to his issue” is entirely outside the scope of the resolution.‘ Like- 
wise, the employment of the traditional formula for creating an estate in 
fee simple, that is, “‘to A and his heirs,” does not make applicable the 
first resolution unless the context indicates that the word “heirs” is used 
as meaning children in the limitation.’ Furthermore a devise “to A and 
the heirs of his body” created a fee tail estate without the aid of the first 
resolution and so there is no need to rely on it in such cases unless the evi- 


dence discloses that the words “heirs of the body” mean “children.’” 
Other phrases have been deemed the equivalent of the words “‘A and his 
children” or “A and his issue.” The following are examples of equivalent 
phrases which are sufficient to invoke the first resolution: “To A free and 
clear of the control of her husband to be enjoyed by her and her children” ;? 
“to A and his lawful issue him surviving forever’’;* “to A and her children 


4 Wild’s Case itself is authority for the proposition that the first resolution does not apply 
to a gift to the parent for life, then to his children. See also Lessee of Miller v. Hunt, 12 Ga- 
357 (1852); Conover v. Cade, 184 Ind. 604, 112 N.E. 7 (1915); Cannon v. Barry, 59 Mass. 289 
(1881); Cote v. Von Bonnhorst, 41 Pa. St. 243 (1861); Taylor v. Taylor, 63 Pa. 481 (1870); 
Grant v. Fuller, 33 Can. S. C. 34 (1902); In re Beckstead, [1928] 4 D. L. R. 666 (Ont. S.C.). 
But cf. In re Smith & Love, 18 Ont. W.N. 181 (1920), in which case the court applied the first 
resolution in Wild’s Case to a devise “to A and at his decease to his surviving children as he 
may devise.” In Rooke v. Queen’s Hospital, 12 Hawaii 375 (1900), the court seemed to think 
the first resolution in Wild’s Case applied to a limitation “to A to be used and enjoyed by her 
during the term of her natural life and her children forever.” 


5 Daniel v. Bass, 193 N.C. 294, 136 S.E. 733 (1927). Casner, Construction of Gifts to Heirs 
and the Like, 53 Harv. L. Rev. 207 (1939). 


But cf. State ex rel. Farley v. Welch, 175 Mo. App. 303, 162 S.W. 637 (1913). 
7 Butler v. Ralston, 69 Ga. 485 (1882); Lofton v. Murchison, 80 Ga. 391, 7 S.E. 322 (1888). 
® Hilliker v. Bart, 64 App. Div. 552, 79 N.Y. Supp. 301 (1901). 
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if any” ;? “to A and all her children if she shall have any” ;*® “to A and his 
children forever’ ;* “‘to A and his children lawfully to be begotten’’ ;* “to 
A and his children but if he dies without having a child or children then 
to B.”” 

The literal language of the first resolution in Wild’s Case would seem 
to confine the resolution to gifts which in form purport to set up an im- 
mediate estate in the parent and his children. The interpretation of the 
resolution, however, has been to apply it to gifts “to A and his children” 
and the like whether the same are immediate or postponed. Thus, a de- 
vise of land “‘to A for life, then to B and his children” creates a remainder 
in fee tail in B if he has no children at the date of the devise."* Likewise, 
the fact that the devise is in trust for “A and his children” does not pre- 
vent the application of the first resolution." 

No children at the date of the devise—The requirement for the applica- 
tion of the first resolution that there be no children at the date of the de- 
vise is capable of two interpretations. First, it may mean that there must 
be no children at the date the will is executed. Second, it may mean that 
there must be no children at the date the will takes effect. The first inter- 
pretation seems to have been adopted in England,” though in one Eng- 
lish case’? where no child was born at the time the will was executed, but 
one was born before the will took effect and the named parent died before 
the testator, the child was allowed to take under the terms of the will. 
If the first resolution had been applied, the named person would have tak- 


* Cole v. Thornton, 180 N.C. go, 104 S.E. 74 (1920). 
1° Silliman v. Whitaker, 119 N.C. 89, 25 S.E. 742 (1896). 


*t Parkman v. Bowdoin, Fed. Cas. No. 10763 (C.C. Mass. 1833); Davie v. Stevens, 1 Doug. 
321 (K.B. 1780); Broadhurst v. Morris, 2 B. & Adol. 1 (K.B. 1831). 

12 Seale v. Barter, 2 Bos. & P. 485 (C.P. 1801). 

3 Wiley, Parish & Co. v. Smith, 3 Ga. 551 (1847); Moore v. Gary, 149 Ind. 51, 48 N.E. 
630 (1897); Elkins v. Seigler, 154 N.C. 374, 70 S.E. 636 (1911). 

™ Parkman v. Bowdoin, Fed. Cas. No. 10763 (C.C. Mass. 1833); Butler v. Ralston, 69 Ga. 
485 (1882); Moore v. Gary, 149 Ind. 51, 48 N.E. 630 (1897); Elkins v. Seigler, 154 N.C. 374) 
70 S.E. 636 (1911); Cole v. Thornton, 180 N.C. 90, 104 S.E. 74 (1920); Ziegler v. Love, 185 
N.C. 40, 115 S.E. 887 (1923); Simpson v. Antley, 137 S.C. 380, 135 S.E. 469 (1926); Broad- 
hurst v. Morris, 2 B. & Adol. 1 (K.B. 1831); see Rooke v. Queen’s Hospital, 12 Hawaii 375 
(1900). 

"Ss Many of the cases cited in note 2 supra involve trusts. But cf. Turner v. Ivie, 52 Tenn. 
222 (1871). 

16 Seale v. Barter, 2 Bos. & P. 485 (C.P. 1801). 


7 Buffer v. Bradford, 2 Atk. 220 (Ch. 1741). Byng v. Byng, to H.L. Cas. 171 (1862), 
explains Buffer v. Bradford on the ground that the testator’s manifested intention prevented 
the application of the Rule in Wild’s Case. 
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en an estate in fee tail which would have lapsed by virtue of his death be- 
fore the testator. 

The second interpretation seems to be more sensible even when viewed 
in the light of the historical considerations which prompted the formula- 
tion of the resolution. If the object is to give a construction which would 
enable the children, or some of them, to share in the disposition, that is 
accomplished by allowing the children born before the death of the testa- 
tor to take directly. Also, the second interpretation cuts down the fre- 
quency of the operation of the resolution, a result which is desirable since a 
somewhat artificial meaning is being assigned to the words used and since 
the popularity of estates in fee tail has dwindled considerably in modern 
times. The American courts, moved by these considerations or others, 
have picked the date the will takes effect as the crucial date for determin- 
ing whether there are children.” 

When the gift to the parent and his children is postponed to some peri- 
od subsequent to the testator’s death, an argument can be made that the 
crucial date at which there must be no children is the end of the postponed 
period. The basis of this argument is that the children born after the 
testator and before the end of the postponed period would be available to 
take directly, and, therefore, there is no need to adopt a construction built 
up just to afford them an opportunity to share in the gift. The view that 
the crucial date is the death of the testator when the will takes effect has 
prevailed, however, even when a postponed gift is involved. The birth of 
children after the will takes effect and before the end of the postponed 
period does not affect the nature of the parent’s estate.’ 

A child in gestation is considered as a child in being; and so if at the 
testator’s death, the named person has no children born but one is in ges- 
tation who is later born alive, the first resolution is inapplicable.” 

When a devise of land is made “to A and her children,” A may have 
only illegitimate children or adopted children at the death of the testator. 
Do such children count in determining the applicability of the first resolu- 

8 Wills v. Foltz, 61 W.Va. 262, 56 S.E. 473 (1907); see Nimmo v. Stewart, 21 Ala. 682 
(1852); Heath v. Heath, 114 N.C. 547, 19 S.E. 155 (1894); Silliman v. Whitaker, 119 N.C. 80, 
25 S.E. 742 (1896); cf. Wiley, Parish & Co. v. Smith, 3 Ga. 551 (1847). All that is required 


is that the child be in venire sa mere at the time the testator dies; such child is the same as a 
child in being for this purpose. See note 20 infra. 

19 Ziegler v. Love, 185 N.C. 40, 115 S.E. 887 (1923); see Parkman v. Bowdoin, Fed. Cas. 
No. 10763 (C.C. Mass. 1833); Vanzant v. Morris, 25 Ala. 285 (1854); Butler v. Ralston, 69 
Ga. 485 (1882); Moore v. Gary, 149 Ind. 51, 48 N.E. 630 (1897); Larew v. Larew, 146 Va. 134, 
135 S.E. 819 (1926); Broadhurst v. Morris, 2 B. & Adol. 1 (K.B. 1831). 


2° Biggs v. McCarty, 86 Ind. 352 (1882); see Heath v. Heath, 114 N.C. 547, 19 S.E. 155 
(1894). 
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tion? If they are entitled to take as purchasers under a devise to the chil- 
dren of a person other than the testator, then the requirement that there 
be no children at the testator’s death is not satisfied. But if they are ex- 
cluded as purchasers from such gifts, the situation is the same as though 
they never existed and the first resolution is applicable.” 

The view that the significant date is when the will takes effect presents 
one problem which, though it has not been the subject of litigation as yet, 
should be discussed at this point. Suppose a devise of land is made “‘to A 
and his children” and A either has children at the date the will is executed 
or some are born before the testator dies but all his children die before the 
testator, so that at the date the will takes effect he has no children. Does 
the first resolution apply? If the first resolution is applicable, so that A 
acquires an estate in fee tail, there cannot possibly be any lapse, and con- 
sequently, no interest can pass under any lapse statute. If the fact that A 
at one time had children is enough to prevent the applicability of the first 
resolution, then two solutions are possible. 

First, A and his children can be treated as a class, so that the parent 
as the survivor of the class becomes entitled to the entire subject matter 
of the gift, and today he would take an estate in fee simple as the sur- 
vivor under the statutes which create a presumption in favor of such 
estates.” If, however, there is a lapse statute applicable to class gifts and 
it is satisfied both as to the relationship required between the testator and 
the deceased beneficiary and as to the relationship required between the 
deceased beneficiary and those who are available to represent him, the in- 
terests of the deceased children would pass in accordance with the terms of 
the lapse statute.” 

Second, A may not be regarded as a member of a class composed of him- 
self and his children, so that the portion of the gift which would have 
passed to his children if they had lived lapses in the absence of an appli- 
cable lapse statute. 

* Rest., Property §§ 286-7 (Tent. Draft no. 11 1939). In Shearman v. Angel, 8 S.C. Eq. 
351 (1831), the subject matter of the disposition was personalty and the named parent took all 


of it when the only children she had were illegitimate; to the same effect is Doggett v. Moseley, 
52 N.C. 587 (1860). 

= For a collection of the statutes which eliminate the necessity of words of inheritance or of 
any other manifestation of an intention to create an estate in fee simple in a devise of land, see 
1 Rest., Property § 39, Special Note (1936). In Davis v. Sanders, 123 Ga. 177, 51 S.E. 298 
(1905), the subject matter of the gift was personalty and the named parent took the entire 
subject matter of the gift absolutely when all the children died before the testator; to the same 
effect is Mason v. Clarke, 17 Beav. 126 (Rolls Ct. 1853). 


23 For a collection of lapse statutes and a discussion of their applicability to class gifts, see 
Rest., Property § 298 Comment (c), Special Notes 1-6 (Tent. Draft no. 11 1939). 
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The proper view in a jurisdiction that is committed to the first resolu- 
tion in Wild’s Case would seem to be to apply the first resolution when- 
ever there are no representatives of children capable of taking under an 
appropriate lapse statute at the date the will takes effect. In this way, the 
prevention of a lapse would be assured, and the chance of children later 
born sharing in the gift would be preserved to the fullest extent possible. 

One final problem is left in connection with the meaning of the require- 
ment that there be no children at the date the will takes effect. This is 
illustrated by the case of Wheatland v. Dodge,?* where the devise was “‘to 
A and his children or grandchildren” and A had children at the testator’s 
death but had no grandchildren at that time. The court held that the 
first resolution was applicable because there were no grandchildren in be- 
ing when the will took effect. Other factors in the case which were men- 
tioned by the court probably justified the conclusion that A received an 
estate tail by the devise, but to base this result on the first resolution in 
Wild’s Case seems to be entirely unwarranted. 

Rule of construction or rule of law ——The first resolution in Wild’s Case 
as it is worded appears to be a rule of law because no exception to its ap- 
plicability is noted once the specified requirements are satisfied. The 
courts in applying it, however, have treated it as a rule of construction 
only. The presence of additional factors which indicate that the interest 
of the named parent is to be other than an estate in fee tail is respected and 
given effect. The evidence present may justify the conclusion that in the 
gift “to A and his children” the word “children” was used as a word of 
limitation, synonymous with the word “heirs,” in which case the named 
person takes directly an estate in fee simple.*> More frequently the addi- 
tional evidence justifies the conclusion that the testator intended to cre- 
ate an estate for life in the parent and a remainder in the children.” 

24 10 Metc. (Mass.) 502 (1845). 


2s Moushand v. Rodetzky, 5 Ohio N.P. 256 (1898) (gift was “to A and her children and 
grandchildren” and the court concluded that by virtue of the reference to grandchildren the 
testator was really attempting to describe heirs generally). 


26 Sisson v. Seabury, Fed. Cas. No. 12913 (C.C. R.I. 1832) (the devise was “‘to A and his 
children and their heirs forever,” and the court decided that the words “their heirs forever” 
showed an intention to create a fee simple estate in the children, and so they gave the parent a 
life estate only); Conover v. Cade, 184 Ind. 604, 112 N.E. 7 (1916) (the devise read “to A and 
when he is done with it, to his children,” and the court said this language showed an intent to 
create only a life estate in A); Dougherty v. Dougherty, 21 S.C. Eq. 63 (1848) (devise of residue 
“to A and her children, if she leaves any at her death”); Martin v. Martin, 52 W.Va. 381, 44 
S.E. 198 (1903) (after the gift “‘to A and his children” was a proviso that if A “died without 
children” the gift should go to another, and the court held that the provision fora gift over on 
death without “children” negatived the idea of a fee tail estate; one judge held that a life 
estate in the parent with a remainder in the children was created); In re Jones [1910] 1 Ch. 167 
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In Mitchell v. Lang,” the gift was “to A, to him, his wife and children 
during their natural lives if he shall ever have any and if not he shall have 
it all himself.” Since the gifts to each of the designated beneficiaries were 
confined to their lives, no greater estate than an estate for life could be 
created. The court held that A took the entire subject matter of the 
gift subject to partial divestiture when and as the children were born. 
Thus, the literal language of the gift was given complete effect. 

Since the first resolution is subject to control by evidence which indi- 
cates the testator did not intend to create an estate in fee tail, some atten- 
tion should be paid to those factors which are insufficient to overcome the 
resolution and to those factors which tend to support the conclusion 
reached by the application of the resolution. Thus, the fact that the 
named parent has a power to appoint a fee simple estate,”* or that the 
estate of the named parent is free and clear of the control of her hus- 
band,?? are not considered inconsistent with the creation of an estate in 
fee tail in the parent. On the other hand, if the gift specifically provides 
for a gift over if the parent “dies without issue,” that is said to support a 
holding for an estate in fee tail.*° 


Ill. FIRST RESOLUTION IN WILD’S CASE REPUDIATED AND THE 
EFFECT OF ITS REPUDIATION 


There is little or no justification for the continuance in modern times 
of the rule of construction promulgated in the first resolution in Wild’s 
Case. Any doctrine which today creates a presumption that a testator 
intends to create an estate in fee tail is completely divorced from reality. 
In many states there are statutes which convert what would have been a 
fee tail estate at common law into some form of fee simple estate;* and 


(a gift over on “death without issue” held to show there was to be no division until the parent 
died and, therefore, the parent must have an estate for life and the children a remainder). 
Note 99 infra discusses the effect of a gift to several persons and their children when some have 
children and some do not. Consider also, State ex rel. Farley v. Welch, 175 Mo. App. 303, 
162 S.W. 637 (1914); Turner v. Ivie, 52 Tenn. 222 (1871). 

27 80 Pa. 516 (1877). 

98 Seale v. Barter, 2 Bos. & P. 485 (C.P. 1801); Clifford v. Koe, 5 App. Cas. 447 (1880); 
In re Smith & Love, 18 Ont. W.N. 181 (1920). 

»° Butler v. Ralston, 69 Ga. 485 (1882); Lofton v. Murchison, 80 Ga. 391, 78 S.E. 322 (1888). 

3° Parkman v. Bowdoin, Fed. Cas. No. 10763 (C.C. Mass. 1833); Nightingale v. Burrell, 
32 Mass. 104 (1833); Wheatland v. Dodge, 10 Metc. (Mass.) 502 (1845); Ziegler v. Love, 185 
N.C. 40, 115 S.E. 887 (1923); Larew v. Larew, 146 Va. 134, 135 S.E. 819 (1926); Broadhurst v. 
Morris, 2 B. & Adol. 1 (K.B. 1831); Clifford v. Koe, 5 App. Cas. 447 (1880); cf. In re Jones, 
[1910] 1 Ch. 167; Martin v. Martin, 52 W.Va. 381, 44 S.E. 198 (1903). 


3t y Rest., Property c. 5, Introductory Note, Special Note 4 (1936). 
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in many other states the fee tail estate is converted into a life estate in the 
first taker with a remainder in the heirs of the body.” Since almost every- 
where some fundamental change has been effectuated in the nature of fee 
tail estates, their intentional creation today is very unlikely. 

Furthermore, the objectives which caused the promulgation of the 
first resolution are today attainable to a greater extent in other ways. 
Any one of three constructions can be adopted today which will give the 
children, if any are born, an opportunity to share in the gift. First, the 
named parent can be given an estate in fee simple and the children, if any, 
will have a chance to take from him by descent. The estate in the parent 
would be considered a fee simple today because of the widespread adop- 
tion of statutes which set up a presumption that all devises are in fee sim- 
ple unless a contrary intent is manifested.** 

Second, the parent can be given an estate in fee simple subject to par- 
tial divestiture when and as children are born, the children as born re- 
ceiving a concurrent interest in fee simple. 

Third, the parent can be given an estate for life with a remainder in fee 
simple in the children. 

In the opinion of the writer the first solution is the least desirable of all. 
Oddly enough that is the result normally reached in states which continue 
to apply the first resolution in Wild’s Case because the fee tail estate cre- 
ated is usually converted into an estate in fee simple by the local statute. 
The objection to the first solution is that it allows the parent to deter- 
mine whether the children are to share in the gift. If the basic assumption 
is true that the testator, by mentioning the children, desired that if any 
were born they should share as purchasers, his intention should control 
and the matter of their sharing should not be left to the whim or caprice 
of the named parent. 

Either of the other two constructions assures the children, if any, of a 
share in the property. Probably the third more nearly approximates what 
is likely to be the intention of the average testator because most people 
think of parent and children enjoying property successively and not con- 
currently.35 

Illinois is an example of a state which has repudiated the first resolu- 
tion and adopted in its place the first of the suggested solutions, that is, 

# Ibid., Special Note s. 

33 Ibid., § 39, Special Note. 34 Cases cited in note 2 supra. 


35 The Restatement of the Law of Property has repudiated the first resolution in Wild’s 
Case and adopted the life estate and remainder construction. Rest., Property § 283 (Tent. 
Draft no. 11 1939). The Uniform Property Act also adopts, in Section 13, the life estate and 
remainder construction. 
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that the parent takes an estate in fee simple.** In Illinois an estate in fee 
tail is converted by the local statute into an estate for life in the first taker 
with a remainder in the heirs of his body.*7 Thus, the adoption of the first 
resolution in Wild’s Case would result finally in the life estate and remain- 
der construction after the local statute on entails had operated. The Illi- 
nois Court argued that the purpose of the first resolution in Wild’s Case 
was to enlarge what would have been a life estate in the parent into a fee 
tail estate, and in Illinois that purpose would be frustrated by the applica- 
tion of the first resolution because the local statute on entails would con- 
vert the resultant fee tail estate into a life estate in the parent with a re- 
mainder in the children. The fallacy of the view announced by the Illinois 
court is in its statement of the purpose of the first resolution. In Illinois, 
and states like it,3* where by statute fee tail estates are converted into 
a life estate in the parent and a remainder in the heirs of the body, the ap- 
plication of the first resolution really reaches the most desirable result. 
No state in which the first resolution has been repudiated has adopted 
the second of the suggested solutions, that is, that the parent takes an 
estate in fee simple subject to partial divestiture when and as children are 
born. In Illinois, however, such result was reached in one case when the 
language of the gift was “to A and his children if any” on the ground that 
the words “if any” showed an intention to include after-born children.* 


In Illinois, of course, if the gift to the parent and his children is postponed, 
the fee simple estate in the parent is subject to partial divestiture by the 
birth of children before the end of the postponed period.‘ 

The third suggested solution, that the parent takes a life estate with a 
remainder in his children, has been adopted in several states in which the 
application of the first resolution in Wild’s Case would have resulted in 
the creation of a fee simple estate because of the local statute on entails.” 


36 Davis v. Ripley, 194 Ill. 399, 62 N.E. 852 (1902); Boehm v. Baldwin, 221 Ill. 59, 77 N.E. 
454 (1906) (after-born children included because the gift was to children “‘if any”); Reed v. 
Welborn, 253 Ill. 338, 99 N.E. 669 (1912); Way v. Geiss, 280 Ill. 152, 117 N.E. 443 (1917) 
(gift postponed, and child born after the testator and before the end of the postponed period 
was allowed to share). 

37 Til. Rev. Stat. (1939), c. 30, § 5. 


3* For a collection of the statutes like the one in Illinois, see 1 Rest., Property c. 5, Intro- 
ductory Note, Special Note 5 (1936). Consider also in this connection, Rooke v. Queen’s 
Hospital, 12 Hawaii 375 (1900). 

39 Boehm v. Baldwin, 221 Ill. 59, 77 N.E. 454 (1906). 

4° Way v. Geiss, 280 Ill. 152, 117 N.E. 443 (1917). 

# Carr v. Estill, 55 Ky. 309 (1855); Righter v. Forrester, 64 Ky. 278 (1866) (the Kentucky 
court seems to be influenced by the fact that the life estate and remainder construction tends 
to keep the property in the blood of the testator, as for example, when the gift is to the testa- 
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This view developed in Kentucky in connection with devises to the 
testator’s wife and their children in order to assure the ultimate passage of 
the property to blood relatives of the testator, but now applies also in 
situations where the designated parent is a blood relative of the testator. 
In Pennsylvania the motivating factor was the desire to adopt a construc- 
tion that would give the children more of a chance to share in the gift, now 
that the fee tail estate is completely under the control of the tenant in tail. 


IV. DEEDS OF LAND AND PERSONALTY AND BEQUESTS OF PERSONALTY 
WHEN THERE ARE NO CHILDREN 


The first resolution in Wild’s Case as worded applies only to devises of 
land. Even aside from its wording, however, it could not possibly have 
any application to bequests of personalty or to deeds of realty or personal- 
ty. Estates in fee tail do not exist in personalty and that alone is enough 
to prevent the application to either bequests or deeds of personalty of a 
rule of construction that results in the creation of such an estate.” In 
order to create an estate in fee tail by deed at common law the magic word 
“heirs” had to appear along with the words of procreation, and its absence 
in the limitations governed by the first resolution prevented the creation 


tor’s wife and her children); Oyster v. Knull, 137 Pa. 448, 20 Atl. 624 (1890) (the language of 
the gift here seems to indicate the life estate and remainder construction); Chambers v. 
Union Trust Co., 235 Pa. 610, 84 Atl. 512 (1912); In re Keown’s Estate, 235 Pa. 343, 86 
Atl. 270 (1913) (here the gift to the parent and his children was postponed); Turner v. Ivie, 
52 Tenn. 222 (1871); Buntin v. Plummer, 164 Tenn. 87, 46 S.W. (2d) 60 (1932); see Scruggs v. 
Mayberry, 135 Tenn. 586, 188 S.W. 207 (1916). In these states the wording of the gift must 
be observed very carefully because if it takes a form that would have resulted in the creation 
of a fee tail estate at common law independent of the first resolution in Wild’s Case, it con- 
tinues to have that effect, and the fee tail estate so created is converted into a fee simple 
estate: Lawson v. Todd, 129 Ky. 132, 110 S.W. 412 (1908) (deed); Wynne v. Wynne, 56 
Tenn. 308 (“to A and the issue of his body’’); Scruggs v. Mayberry, 135 Tenn. 586, 188 S.W. 
207 (1916) (“to A and the heirs of his body’””). The presumption for a life estate and remainder 
construction may be overcome in these states by appropriate evidence: Wilson v. Morrill, 
205 Ky. 257, 265 S.W. 774 (1924) (the gift was postponed and was “to A and his children 
forever” and the word “forever” was deemed sufficient to create a fee simple in A); Asper v. 
Stewart, 246 Pa. 251, 92 Atl. 133 (1914) (devise of land “to A and her children, heirs, execu- 
tors, administrators and assigns,” and the court held that the coupling of the word “heirs” 
with the word “‘children” showed that the testator meant “heirs of the body,” and so a fee tail 
estate was created which was converted into a fee simple estate under the local law). Cf. 
Williams v. Duncan, 92 Ky. 125, 17 S.W. 330 (1891). 

In Ramey v. Ramey, 195 Ky. 673, 243 S.W. 934 (1922) a deed was involved and there 
were children at the date of the deed and the gift was “to A and his children forever,” and a life 
estate and remainder construction was adopted; to same effect is Hicks v. Jewett, 202 Ky. 61, 
258 S.W. 934 (1924). 

# Challis, Real Property 61 (3d ed. 1911). In Vanzant v. Morris, 25 Ala. 285 (1854), there 
is an indication that the first resolution applied to a bequest of slaves, but at one time it was 
thought that an estate in fee tail could be created in slaves. 
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of an estate in fee tail when a gift of land to a parent and his children was 
made by deed.*3 

When the subject matter of the disposition is personalty, a number of 
courts have concluded that the named parent takes it absolutely if there 
are no children at the date the dispositive instrument takes effect.‘* This 
result has been influenced somewhat by the fact that a similar devise of 
land creates an estate in fee tail, and transfers of personal property which 
would create estates in fee tail as to land are thought to create absolute 
interests in personalty. 

Some courts, on the other hand, have preferred the construction which 
gives to the named parent a life interest in the personal property with a 
remainder in his children.** No court appears to have adopted a construc- 
tion that would give the parent all the personalty subject to partial di- 
vestiture when and as children are born. 

In one case** there was a bequest of personalty to a parent and his chil- 
dren and there were children living at the date the will was drafted, but 
all the children died before the testator, so that at the date the will took 
effect there were no children living. Under these circumstances, the court 
treated the gift as one to a class composed of the parent and his children, 
and since the parent was the sole survivor of the class, he took the entire 
subject matter of the gift absolutely. 

Deeds of land to a named person and his children when there are no 
children at the date the deed takes effect are rather rare in occurrence, 
especially if the gift is immediate. Today, in the light of the elimination 

43 Challis, Real Property 292 (3d ed. 1911). But in James v. James, 189 S.C. 414, 1 S.E. 
(2d) 494 (1938), the court held that all the reasons which prompted the formulation of the first 
resolution in Wild’s Case applied to a deed of land and, therefore, a deed “‘to A and his lawful 
children,” A having no children at the date of the deed, presumptively created a fee simple 
conditional estate (South Carolina does not recognize the statute of De Donis, and so con- 


veyances that would create fee tail estates elsewhere are estates in fee simple conditional). This 


result was reached even though words of inheritance were still necessary to create an estate in 
fee. 


44 Gillespie v. Schuman, 62 Ga. 252 (1879) (bequest); Doggett v. Moseley, 52 N.C. 587, 
(1860) (bequest); Jenkins v. Hall, 57 N.C. 334 (1858) (bequest); Renwick v. Smith, 11 S.C. 
294 (1877) (bequest); Pyne v. Franklin, 5 Sim. 458 (Ch. 1832) (bequest); Parkin v. Knight, 
15 Sim. 83 (Ch. 1846) (bequest); cf. Guy v. Pruitt, 213 Ala. 422, 104 So. 805 (1925); Davis v. 
Sanders, 123 Ga. 177, 51 S.E. 298 (1905); Shearman v. Angel, 8 S.C. Eq. 351 (1831); Johnson v. 
Johnson, 16 S.C. Eq. 345 (1842). 

45 Furlow’s Adm’r v. Merrell, 23 Ala. 705 (1853) (bequest); Williams v. McConico, 36 Ala. 
22 (1860) (deed); Heron v. Stokes, 2 D. & W. 89 (Ir. Ch. 1842) (bequest); Audsley v. Horn, 26 
Beav. 195 (Rolls Ct. 1858) (bequest). 


46 Davis v. Sanders, 123 Ga. 177, 51 S.E. 298 (1905); to the same effect is Mason v. Clarke, 
17 Beav. 126 (Rolls Ct. 1853). 
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of the necessity of the word “heirs” to create inheritable estates, the first 
resolution in Wild’s Case could conceivably be extended to cover deeds of 
land so that the named person would receive an estate in fee tail on which 
the local statute on entails would operate. In a few states in which the lo- 
cal statute on entails converts estates in fee tail into estates in fee simple, 
the named person has been said to receive an estate in fee tail which the 
local statute converted into an estate in fee simple.‘’7 If the ultimate re- 
sult is to be that the named person has an estate in fee simple, the more 
sensible approach is to go there directly and not through the channel of 
first creating a fee tail estate. 

A few courts have preferred the construction that gives the named per- 
son a life estate in the land conveyed by deed with a remainder in his chil- 
dren. No courts, however, have given the named person an estate in 
fee simple subject to partial divestiture by the birth of children, and some 
cases even hold that such construction is impossible in connection with 
immediate gifts of land by deed because an unborn person cannot be the 
grantee of an immediate gift.6°° Why the named parent today cannot take 
subject to an executory limitation in favor of unborn children is difficult to 
understand. 

If the gift to the named person and her children is postponed to some 
time subsequent to the date on which the dispositive instrument takes 
effect, children born prior to the end of the postponed period ought to be 
allowed to share even though the parent is given an absolute interest when 
the gift is immediate. We have seen that where the first resolution in 
Wild’s Case is applied the failure to have children at the date the will takes 
effect settles the nature of the estate in the parent even though the gift is 
postponed. Since this resolution should not be applicable to bequests of 
personalty and deeds of realty and personalty, there is no reason to deter- 
mine finally the nature of the parent’s interest before the end of the post- 
poned period.* 

47 Davis v. Hollingsworth, 113 Ga. 210, 38 S.E. 824 (1901); Boyd v. Campbell, 192 N.C. 
398, 135 S.E. 121 (1926); see Dallas Compress Co. v. Smith, 190 Ala. 423, 67 So. 289 (1914); 
cf. James v. James, 189 S.C. 414, 1 S.E. (2d) 494 (1938), discussed in note 43 supra. 

48 Consider Duffield v. Duffield, 268 Ill. 29, 108 N.E. 673 (1915). 

#9 Fales v. Currier, 55 N.H. 392 (1875); Baskett v. Sellars, 93 Ky. 2, 19 S.W. 9 (1892). 


s° Davis v. Hollingsworth, 113 Ga. 210, 38 S.E. 827 (1901); Bank of Graymont v. Kingery, 
170 Ga. 771, 154 S.E. 355 (1930). 

5* Consider Vanzant v. Morris, 24 Ala. 285 (1854). But in Scott v. Scott, 15 Sim. 47 (Ch. 
1845), there was a bequest of personalty “to A for life then to B and his children” and B had 
no children at the testator’s death but some were born before the death of the life tenant, and 
B was allowed to take absolutely and the children were excluded. Likewise, if the first resolu- 
tion is deemed applicable to these dispositions as some courts have indicated, the children born 
before the end of the postponed period would be excluded. Notes 42, 43 and 47 supra. 
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Additional factors may, of course, cause the adoption of one or the 
other of the possible solutions discussed above.* But what should be the 
preference in the absence of such enlightening additional factors? Here as 
suggested in connection with a devise of land to a person and his children 
when there are no children at the date the will takes effect, the average 
person probably thinks of parent and children enjoying property succes- 
sively and not concurrently. If this is true, the preferred construction 
should be for a life interest in the parent with a remainder in his children.** 


V. SECOND RESOLUTION IN WILD’S CASE AND THE EXTENT OF ITS 
APPLICATION IN THE UNITED STATES 


The second resolution in Wild’s Case is as follows: “If a man devises 
land to A and to his children or issue, and they then have issue of their 
bodies ...., they shall have but a joint estate for life.”’** This resolution 
adopts as the preferred construction, when there are children alive to share 
with the parent, the view that the parent and the children become con- 
current owners of the property and not successive owners. The form of 
their concurrent ownership is a joint tenancy because of the constructional 
preference for joint tenancies which existed at the time of Wild’s Case, 
and the duration of their joint tenancy is for life, again because of the 
necessity of the word “heirs” or some manifestation of intent to create 
more than a life estate at the time Wild’s Case was decided.* 

The only requirement for the application of the second resolution which 
differs from the requirements for the application of the first resolution is 
with respect to the presence of members of the described group at the 
time of the devise. Both resolutions are confined to devises of land which 
take the form “to A and his children” or “to A and his issue”; but the 
first resolution applies when there are no children at the date of the devise 
and the second resolution applies when there are children at the date of 
the devise. The determination of the meaning of “at the date of the de- 
vise’? must be the same for both resolutions or the two rules may conflict 
in part. Thus, the previous discussion as to the meaning of that phrase is 
applicable here.5’ 

* Life estate and remainder construction adopted because of the facts: Jennings v. Parker» 


24 Ga. 621 (1858) (bequest “to A personally, individually, exclusively, and to her children 
and not to her husband”). 

53 The following have adopted the life estate and remainder construction: Rest., Property 
§ 283 (Tent. Draft no. 11 1939); Uniform Property Act § 13. 

54 Wild’s Case, 6 Co. 16b (K.B. 1599). 

8s Digby, Real Property 280, n. 1 (sth ed. 1897). See also, Oates v. Jackson, 2 Str. 1172 
(K.B. 1742). 

56 Digby, Real Property 165, n. 1 (sth ed. 1897); Rest., Property § 37 (1936). 

57 Notes 16-24 supra. 
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The second resolution in Wild’s Case has been widely recognized in the 
United States insofar as it holds that the parent and his children are to 
enjoy the land devised concurrently.* Today, however, statutes have 
been widely adopted which create a presumption that all concurrent own- 
ers are to hold as tenants in common and not as joint tenants unless the 
intention that they hold as joint tenants is expressly manifested. These 
statutes generally have been applied to limitations coming within the 
second resolution in Wild’s Case and have thus changed the nature of the 
concurrent ownership created in such cases.** Likewise, the widespread 
abolition of the necessity of any words of inheritance to create a fee simple 
estate and the substitution in its place of the doctrine that all transfers 
are in fee simple unless a contrary intent is manifested has changed the 
concurrent ownership created from one for life to one in fee simple. 

Form of the devise——The form the devise must take to subject it to the 
second resolution is “to A and his children” or “‘to A and his issue.”’ Thus, 
a devise “to A for life and then to his children” or “to A for life then to his 
issue”’ is entirely outside the scope of the resolution.™ If the devise takes 


5* Kelly v. Kelly, 176 Ark. 548, 3 S.W. (2d) 305 (1928); New England Mortgage Se- 
curity Co. v. Gordon, 95 Ga. 781, 22 S.E. 706 (1895); Whitfield v. Means, 140 Ga. 430, 78 S.E. 
1067 (1913); Biggs v. McCarty, 86 Ind. 352 (1882); Noble v. Teeple, 58 Kan. 398, 49 Pac. 
598 (1897); Allen v. Hoyt, 5 Metc. (Mass.) 324 (1842); Reddoch v. Williams, 129 Miss. 706, 
92 So. 83 (1922); Hall v. Stephens, 65 Mo. 670 (1877); Kyte v. Kyte, 73 N.J. Eq. 220, 67 Atl. 
933 (1907); Moore v. Leach, 50 N.C. *88 (1857); Hunt v. Satterwhite, 85 N.C. 73 (1881); 


Hampton v. Wheeler, 99 N.C. 222 (1888); Lewis v. Stancil, 154 N.C. 326, 70 S.E. 621 (1911); 
Benbury v. Butts, 184 N.C. 23, 113 S.E. 499 (1922); Snowden v. Snowden, 187 N.C. 539, 122 
S.E. 300 (1924); Clark v. Clark, 13 Ohio App. 164 (1920); Smith v. Smith, 108 Tenn. 21, 64 
S.W. 483 (1901); Bently v. Ash, 59 W.Va. 641, 53 S.E. 636 (1906); In re Gartland, 17 Ont. 
W.N. 147 (1919). In the following cases the subject matter of the devise consisted of both 
real and personal property or was a residuary devise without a clear indication as to the nature 
of the residue: Dryer v. Crawford, go Ala. 131, 7 So. 445 (1889); In re Utz’s Estate, 43 Cal. 200 
(1872); Lord v. Moore, 20 Conn. 122 (1849); Talcott v. Talcott, 39 Conn. 186 (1872); Mitchell 
v. Mitchell, 73 Conn. 303, 47 Atl. 325 (1900); McCord v. Whitehead, 98 Ga. 381, 25 S.E. 767 
(1896); Gill v. Logan, 50 Ky. 231 (1850); Annable v. Patch, 3 Pick. (Mass.) 360 (1825); Pruden 
v. Paxton, 79 N.C. 446 (1878); Coogler v. Crosby, 89 S.C. 508, 72 S.E. 149 (1911); Thomson v. 
Russell, 131 S.C. 529, 128 S.E. 421 (1925); Belote v. White, 39 Tenn. 703 (1859); Houston v. 
Schuhmann, 92 S.W. (2d) 1086 (Tex. Civ. App. 1936); Fitzpatrick v. Fitzpatrick, 100 Va. 552, 
42 S.E. 306 (1902); Wills v. Foltz, 61 W.Va. 262, 56 S.E. 473 (1907); Shaw v. Thomas, 19 
Grant Ch. 489 (Ont. 1872). In Conner v. Everhart, 160 Va. 544, 169 S.E. 857 (1933), real 
estate was placed in trust and income therefrom was given to the wife of the testator’s son 
and her children until the death of the son, and they took the same concurrently. 


59 Cases cited in note 58 supra. Contra: Noble v. Teeple, 58 Kan. 398, 49 Pac. 598 (1897) 
(in this case the parent and the children took as joint tenants even though there was a local 
statute which created a presumption in favor of tenancies in common). 

6° Cases cited in note 58 supra, and 1 Rest., Property § 39, Special Note (1936). 

6: Note 4 supra, and Casner, Class Gifts to Others than to “Heirs” or “Next of Kin”— 
Increase in the Class Membership, 51 Harv. L. Rev. 254, 276 n. 55 (1937). 
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the form “A and the heirs of his body,’”’ which would have created a fee 
tail estate directly at common law, the second resolution, of course, is in- 
applicable and the estate created by such language today depends on the 
local law as to estates tail. 

Other phrases have been deemed the equivalert of the words “‘A and his 
children” or “‘A and his issue.” The following are examples of equivalent 
phrases which are sufficient to invoke the second resolution: “To A free 
and clear of her husband’s control and her children”; “‘to A, to her and 
her children” ;* “to A and her children now living or hereafter born” ;*s 
“to A and the children born of her body”; “to A for herself and her chil- 
dren” ;*7 “to A and her children forever’; “to A and her children to be di- 
vided among them according to law’ ;® “to A and to her children and to 
her children’s children” ;”° “to A, children, her heirs and assigns’’;” “to 
A and her children in equal shares” ;” “to A and his issue but if he dies 
without issue,” then over.”3 

In Virginia in a series of cases the court has considered the meaning of 
a disposition to a woman and her children, and the statement has ap- 
peared that such dispositions are to the woman absolutely, and the refer- 
ence to her children simply indicates the motive for the gift. In all the 
cases in Virginia, however, where the woman has been given an absolute 

62 Davis v. Stevens, 124 S.W. (2d) 1132 (Mo. 1939). 

63 New England Mortgage Security Co. v. Gordon, 95 Ga. 781, 22 S.E. 706 (1895); McCord 
v. Whitehead, 98 Ga. 381, 25 S.E. 767 (1896). 


64 Whitfield v. Means, 140 Ga. 430, 78 S.E. 1067 (1913). But cf. Echols v. Jordan, 39 Ala. 
24 (1863) (personalty involved); Hannan v. Osborn, 4 Paige (N.Y.) 336 (1834); Bowers v. 
Bowers, 4 Heisk. (Tenn.) 293 (1871). 

6s Reddoch v. Williams, 129 Miss. 706, 92 So. 831 (1922); Belote v. White, 39 Tenn. 703 
(1859); Houston v. Schuhmann, 92 S.W. (2d) 1086 (Tex. Civ. App. 1936); Oates v. Jackson, 
2 Str. 1172 (1742). But cf. Downes v. Long, 79 Md. 382, 29 Atl. 827 (1894); Kinney v. Mathews, 
69 Mo. 520 (1879) (deed). 

66 Annable v. Patch, 3 Pick. (Mass.) 360 (1825). 

67 Kyte v. Kyte, 73 N.J. Eq. 220, 67 Atl. 933 (1907); Clark v. Clark, 13 Ohio App. 164 
(1920). But cf. Desmond v. MacNeill, 90 Conn. 142, 96 Atl. 924 (1916); Conrad v. Conrad’s 
Exec’r, 123 Va. 711, 97 S.E. 336 (1918) (personalty). 

68 Moore v. Leach, 50 N.C. 88 (1857); cf. Moore v. Lee, 105 Ala. 435, 17 So. 15 (1894) 
(deed); Cullens v. Cullens, 161 N.C. 344, 77 S.E. 228 (1913) (deed); Naville v. American 
Machine Co., 145 Ky. 344, 140 S.W. 559 (1911); Eakins v. Eakins, 191 Ky. 61, 229 S.W. 130 
(1921). 

69 Pruden v. Paxton, 79 N.C. 446 (1878). 

7° Benbury v. Butts, r84 N.C. 23, 113 S.E. 499 (1922). 

7 Snowden v. Snowden, 187 N.C. 539, 122 S.E. 300 (1924). 

™ Smith v. Smith, 108 Tenn. 21, 64 S.W. 483 (1901). 
73 Cormack v. Copous, 17 Beav. 397 (Rolls Ct. 1853). 
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interest, additional evidence is present to justify such conclusion.74 When 
there is no such additional evidence the woman and her children take con- 
currently.’s 

The literal language of the second resolution would seem to confine the 
resolution to gifts which in form purport to set up an immediate estate in 
the parent and his children. The interpretation of the resolution, how- 
ever, has been to apply it to gifts “to A and his children” and the like, 
whether the same are immediate or postponed. Thus, a devise of land 
“to A for life then to B and his children” creates a concurrent estate in 
remainder in the parent and his children if there are children alive at the 
date of the devise, and the gift is not confined to children alive at the date 
of the devise, but also includes those born prior to the end of the post- 
poned period.” 

Rule of construction or a rule of law—The second resolution in Wild’s 
Case, like the first, is only a rule of construction to be applied in the ab- 
sence of additional factors that indicate the testator intended some other 
result. Sometimes the additional factors indicate that the word “‘children” 
is a word of limitation synonymous with the word “heirs” so that an es- 
tate in fee simple is created in the named person.”’ More frequently the 
additional factors justify a conclusion that the named person is to receive 
only an estate for life with a remainder in his children.” 


74 Payne v. Kennay, 151 Va. 472, 145 S.E. 300 (1928) and the cases discussed therein. 
7 Conner v. Everhart, 160 Va. 544, 169 S.E. 857 (1933). 


76 Mitchell v. Mitchell, 73 Conn. 303, 47 Atl. 325 (1900); Annable v. Patch, 3 Pick. (Mass.) 
360 (1825); Hampton v. Wheeler, 99 N.C. 222 (1887); Benbury v. Butts, 184 N.C. 23, 113 S.E. 
499 (1922); Smith v. Smith, 108 Tenn. 21, 64 S.W. 483 (1901); Oates v. Jackson, 2 Str. 1172 
(K.B. 1742); Cormack v. Copous, 17 Beav. 397 (Rolls Ct. 1853). 


7 Connor v. Gardiner, 230 Ill. 258, 82 N.E. 640 (1907) (necessary to give the named person 
an estate in fee simple in order to carry out the general plan of the testator); Halpin v. Cooke, 
21 Pa. Co. 111 (1897) (devise was “to A to descend to his wife and children”); Vaughan v. 
Vaughan, 97 Va. 322, 33 S.E. 603 (1899) (intention found from general plan set out in will); 
Payne v. Kennay, 151 Va. 472, 145 S.E. 300 (1928) (same as Connor v. Gardiner supra). In 
Byng v. Byng, 10 H.L. Cas. 171 (1862), the word “children” was construed to mean “heirs of 
the body” so that a fee tail estate was created even though there were children. In Wood v. 
Baron, 1 East 260 (K.B. 1801), the word “children” was construed to mean “heirs of the 
body.” Note 74 supra. 

78 Desmond v. MacNeill, 90 Conn. 142, 96 Atl. 924 (1916) (devise was “‘to A, for herself 
and her children” and the language was said to force the life estate and remainder construc- 
tion); Jones v. Jones, 7 Ga. 76 (1849) (devise of residue “‘to A, to her personally, individually 
and exclusively and to her children, and not to her husband”) ; Cooper v. Mitchell Investment 
Co., 133§Ga. 769, 66 S.E. 1090 (1909) (devise was “to A and her children after her’); Schaefer 
v. Schaefer, 141 Ill. 337, 31 N.E. 136 (1892) (“to A for her sole use and benefit and of her chil- 
dren thereafter’); Downes v. Long, 79 Md. 382, 29 Atl. 827 (1894) (court seemed to rely on the 
fact that the terms of the devise specifically included after-born children); Hannan v. Osborn, 
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From time to time various factors have been denied any effect in so far 
as overcoming the second resolution is concerned. Thus, the fact that 
the named person is given a power of appointment or sale,’ or that a lim- 
itation is placed on his power of sale,*° or that the interest of the named 
person is free and clear of her husband’s control,** or that after-born chil- 
dren are specifically included,** or that there is a gift over on default of 
issue,** or that the interest of the parent is to go to him only if he takes 
care of the testator,*4 are all insufficient to overcome the preference for 
concurrent ownership on the part of the parent and the children. 


VI. SECOND RESOLUTION IN WILD’S CASE REPUDIATED AND THE 
EFFECT OF ITS REPUDIATION 


In at least two states the second resolution in Wild’s Case has been 
repudiated, and instead of a preference for concurrent ownership between 
the parent and his children, a preference for an estate for life in the parent 
with a remainder in the children has been established. 

One of these states is Kentucky. Kentucky first repudiated the second 
resolution in connection with devises by the testator to his wife and their 
children, because to give the wife an interest in fee simple in part of the 
land devised in such cases frequently resulted in the property passing out 
of the blood of the testator. On the other hand, if the wife is given only an 
estate for life with a remainder to the children of the testator, this possibil- 
ity is avoided. From cases of this type, Kentucky extended the repudia- 
tion to other situations in which the property would pass out of the blood 


4 Paige (N.Y.) 336 (1834) (devise was “to A to have and to hold the same to her and her chil_ 
dren forever”); Coakley v. Daniel, 57 N.C. 90 (1858) (devise was “to A as a loan for the benefit 
of A and her children”). In Bowers v. Bowers, 4 Heisk. (Tenn.) 293 (1871), the devise was “to 
A, to have and to hold the same to her and her children for their special use and benefit for- 
ever,” and the court said that A took the fee simple title in trust for herself and children and on 
her death the children would take the legal title in fee simple. 

79 Dryer v. Crawford, go Ala. 131, 7 So. 445 (1889); McCord v. Whitehead, 98 Ga. 381, 25 
S.E. 767 (1896); In re Gartland, 17 Ont. W.N. 147 (1919). 

8 Kelly v. Kelly, 176 Ark. 548, 3 S.W. (2d) 305 (1928). 

8 New England Mortgage Security Co. v. Gordon, 95 Ga. 781, 22 S.E. 706 (1894); McCord 
v. Whitehead, 98 Ga. 381, 25 S.E. 767 (1896). But cf. Froggatt v. Wardell, 3 De G. & S. 685 
(1850). 

% Reddoch v. Williams, 129 Miss. 706, 92 So. 83 (1922); Belote v. White, 39 Tenn. 703 
(1859); Smith v. Smith, 108 Tenn. 21, 64 S.W. 483 (1901); Houston v. Schuhmann, 92 S.W. 
(2d) 1086 (Tex. Civ. App. 1936); Oates v. Jackson, 2 Str. 1172 (K.B. 1742). But cf. Downes 
v. Long, 79 Md. 382, 29 Atl. 827 (1894). 

8s Cormack v. Copous, 17 Beav. 397 (Rolls Ct. 1853). But cf. Hood v. Dawson, 98 Ky. 28s, 
33 S.W. 75 (1895). 

84 In re Utz’s Estate, 43 Cal. 200 (1872). 
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of the testator, and finally the repudiation became complete when the life 
estate and remainder construction was adopted even though there was 


no need of this construction to preserve the property for the testator’s own 
blood relations.*s 


In Pennsylvania, which is the other state that has repudiated the sec- 
ond resolution, the motive was entirely different from the one in Ken- 
tucky. The motive was to give a construction to a limitation to a parent 
and his children that would allow after-born children to share in the de- 
vise. The adoption of the second resolution prevents after-born children 
from sharing in the case of immediate gifts to a parent and his children 
because of the rule of construction in class gifts that only those members of 
the class born before the period of distribution can share.** Even if the 
gift to the parent and his children is postponed to some period subsequent 
to the date the will takes effect, so that children born at any time before 
the end of the postponed period can share in the gift, those born thereafter 
are excluded by the combination of the second resolution and the rule of 
construction as to the period of time during which a class can increase its 
membership.*’? The life estate and remainder construction adopted in 
Pennsylvania, however, normally assures the inclusion of all after-born 
children because the class can increase in membership until the end of the 


8s In the following cases the life estate and remainder construction was necessary to keep 
the property in the blood relations of the testator: Koenig v. Kraft, 87 Ky. 95 (1888); Brand 
v. Rhodes Adm’r, 17 Ky. L. Rep. 97, 30 S.W. 597 (1895); Lacey’s Exec’r v. Lacey, 170 Ky. 
160, 185 S.W. 495 (1916); Shelman & Co. v. Livers’ Exec’r, 229 Ky. 90, 16 S.W. (2d) 800 
(1929); cf. Lynn v. Hall, ror Ky. 738, 43 S.W. 402 (1897). In the following cases the life 
estate and remainder construction was not necessary to keep the property in the blood rela- 
tions of the testator: Kuhn v. Kuhn, 24 Ky. L. Rep. 112, 68 S.W. 16 (1902); Haydon v. Lay- 
ton, 128 S.W. 90 (Ky. C. A. 1910); Burns v. Mosely, 162 Ky. 199, 172 S.W. 521 (1915); Har- 
rington v. Layton, 200 Ky. 630, 255 S.W. 271 (1923). In the following cases special facts justi- 
fied the life estate and remainder construction: Turner v. Patterson, 35 Ky. 292 (1837); Frank 
v. Unz, 91 Ky. 621, 16 S.W. 712 (1891). In the following cases special facts justified the con- 
clusion that the parent and the children should take concurrently: Rice v. Klette, 149 Ky. 
787, 149 S.W. 1019 (1912); Hatcher v. Pruitt, 231 Ky. 731, 22 S.W. (2d) 133 (1929). In the 
following case the parent and the children took concurrently though no special facts were pres- 
ent: Gill’s Heirs v. Logan’s Heirs, 11 B. Mon. (Ky.) 231 (1850). In the following cases special 
facts justified the conclusion that the parent should take a fee simple estate to the exclusion of 
the children: Hood v. Dawson, 98 Ky. 285, 33 S.W. 75 (1895); Wilson v. Shumate, 130 Ky. 
663, 113 S.W. 851 (1908) (deed); Naville v. American Machine Co., 145 Ky. 344, 140 S.W. 
559 (1911); Eakins v. Eakins, 191 Ky. 61, 229 S.W. 130 (1921). If the word “children” is con- 
strued to mean “heirs of the body” because of special facts, a fee tail estate is created which is 
converted into a fee simple estate by the local statute: Martin v. Martin, 203 Ky. 712, 262 
S.W. 1og1 (1924). Note 95 infra contains a discussion of deeds of land and personalty and be- 
quests of personalty in Kentucky. 

8¢ Casner, op. cit. supra note 61, at 272 n. 36. 

87 Ibid., at 27s. 
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prior life estate in the parent, which usually is the death of the parent when 
no more children can possibly be born.** 

A great deal is to be said for the life estate and remainder construction 
adopted in Kentucky and Pennsylvania. As has been suggested before, 
people usually think of parent and children enjoying property successively 
and not concurrently. Thus, the average testator who employs the phrase 
“to A and his children” probably has in mind successive enjoyment. Also, 
he probably intends to benefit all of A’s children whenever born. Conse- 
quently, the probable intention of the average testator is more likely to be 
effectuated by the life estate and remainder construction than by the con- 
current ownership construction set forth in the second resolution in 
Wild’s Case.*® 


VII. DEEDS OF LAND AND PERSONALTY AND BEQUESTS OF PERSONALTY 
WHEN THERE ARE CHILDREN 


The wording of the second resolution in Wild’s Case confines its applica- 
tion to devises of land. Since, however, the view announced in the second 
resolution, that the parent and the children take concurrent estates in the 
property when there are children alive at the date the will takes effect, is 
a reasonable interpretation of the language employed when other methods 
of disposition are involved, many courts have adopted the construction 
preference for concurrent interests between parent and children in inter 
vivos gifts of land and personalty and bequests of personalty.% The 


88 Forest Oil Co. v. Crawford, 77 Fed. 106 (C.C.A. 3d 1896); Haskins v. Tate, 25 Pa. 249 
(1855); Estate of I. R. Smith, 9 Phila. 348 (1874); Crawford v. Forest Oil Co., 208 Pa. 5, 57 
Atl. 47 (1904); Elliott v. Diamond Coal & Coke Co., 230 Pa. 423, 79 Atl. 708 (1911); 
Vaughn’s Estate, 230 Pa. 554, 79 Atl. 750 (1911) (postponed gift). In Asper v. Stewart, 246 
Pa. 251, 92 Atl. 133 (1914), the court found evidence to justify the conclusion that the word 
“children” meant heirs of the body, so a fee tail estate was created, which was converted intoa 
fee simple estate by the local law. 


8s The Uniform Property Act, Section 13, adopts the life estate and remainder construc- 
tion. Rest., Property § 283 (Tent. Draft no. 11 1939), states the second resolution in 
Wild’s Case as the law. 

9% Deeds of land: Sullivan v. McLaughlin, 99 Ala. 60, 11 So. 447 (1891); Moore v. Lee, 105 
Ala. 435, 17 So. 15 (1894) (“to A and her children forever”); Porter v. Henderson, 203 Ala. 
312, 82 So. 668 (1919); Higdon v. Leggett, 205 Ala. 437, 88 So. 646 (1921) (“to A and her chil- 
dren and also in trust for such children as may be born of said A’”’); Loyless v. Blackshear, 43 
Ga. 327 (1871); Chess-Carley Co. v. Purtell, 74 Ga. 467 (1885); Luquire v. Lee, 121 Ga. 624, 
49 S.E. 834 (1905) (a deed of trust, and A and her children were joint beneficiaries for the life 
of A); Plant v. Plant, 122 Ga. 763, 50 S.E. 961 (1905); Powell v. James, 141 Ga. 793, 82 S.E. 
232 (1914); Medlock v. Brown, 163 Ga. 520, 136 S.E. 551 (1927); Dean v. Long, 122 IIl. 447, 
14 N.E. 34 (1887); Albers v. Donovan, 371 Ill. 458, 21 N.E. (2d) 563 (1939); King v. Rea, 56 
Ind. 1 (1877); Glass v. Glass, 71 Ind. 392 (1880); Fountain Coal Co. v. Beckleheimer, 102 
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form of concurrent ownership created today is normally a tenancy in 
common" and as to personalty the concurrent owners take absolutely, and 
they also take in fee simple the land which is the subject matter of a deed 
if the magic word “heirs” is no longer necessary to create such estates in 
inter vivos conveyances.” 


Additional factors may, of course, overcome the preference for the con- 
current ownership construction. Frequently, the additional factors are 
such as to influence the court to adopt the construction of a life interest in 


Ind. 76, 1 N.E. 202 (1885); Tucker v. Tucker, 78 Ky. 503 (1880); Bullock v. Caldwell, 8: Ky. 
566 (1884); Brann v. Elzey, 83 Ky. 440 (1885); Brabham v. Day, 75 Miss. 923, 23 So. 578 
(1898); Heath v. Heath, 114 N.C. 547, 19 S.E. 155 (1894); Darden v. Timberlake, 139 N.C. 
181, 51 S.E. 895 (1905); Cullens v. Cullens, 161 N.C. 344, 77 S.E. 228 (1913) (“to A and her 
children forever” created concurrent estate for life because the magic word “heirs” not used); 
Buckner v. Maynard, 198 N.C. 802, 153 S.E. 458 (1930); Sheets v. Mouat, 5 Ohio N.P. (N.S.) 
22 (1907); Shirlock v. Shirlock, 5 Pa. 367 (1847); Sease v. Sease, 64 S.C. 216, 41 S.E. 898 
(1902); Reeves v. Cook, 71 S.C. 275, 51 S.E. 93 (1904); Porter v. Lancaster, 91 S.C. 300, 
74 S.E. 374 (1912); Arrington v. Roper, 3 Tenn. Ch. 572 (1877) (‘to A and such children as 
she now has or may hereafter have”); Livingston v. Livingston, 16 Lea (Tenn.) 448 (1886); 
Norton v. Reed, 42 S.W. 688 (Tenn. Ch. App. 1897); Yarbrough v. Whitman, 50 Tex. Civ. 
App. 391, 110 S.W. 471 (1908); Eves v. Blazewich, 124 Wash. 211, 213 Pac. 936 (1923); see 
Beauchamp v. Fitzpatrick, 133 Ga. 412, 65 S.E. 884 (1909). In Williams v. Williams, 16 Lea 
(Tenn.) 164 (1885), the deed was to the grantor’s wife and use of his children, for her sole and 
separate use, together with his children, free from his debts and contracts; she to have control 
of the property, and in the event of her death before his own, the property was to revert to him 
in trust for his children. The court held the wife and children were concurrent beneficiaries 
during the liftime of the wife and then the children took the entire interest absolutely; to the 
same effect is Hammock v. Martin, 147 Ga. 828, 95 S.E. 679 (1918) (deed was “‘to sole use of 
my wife, A, while in life and her children by me begotten”). Deeds of personalty: Berry v. 
Hubbard, 30 Ala. 191 (1857); Gay v. Baker, 58 N.C. 344 (1860). Bequests of personalty: 
Dunn v. Bank of Mobile, 2 Ala. 152 (1841) (“to A and her children then in life and there- 
after to be born’); Vanzant v. Morris, 25 Ala. 285 (1854) (postponed); Moore v. Ennis, ro 
Del. Ch. 170, 87 Atl. 1009 (1913); Jackson v. Coggin, 29 Ga. 403 (1859); Hoyle v. Jones, 35 
Ga. 40 (1866); Allen v. Claybrook, 58 Mo. 124 (1874); Mason’s Exec’rs v. Trustees of Metho- 
dist Episcopal Church of Tuckerton, 27 N.J. Eq. 47 (1876); Armstrong v. Moran, 1 Bradf. 
(N.Y.) 314 (1850); Davis v. Cain’s Exec’r, 36 N.C. 304 (1840); Gannaway v. Tarpley, 1 Cold. 
(Tenn.) 572 (1860); Cannon v. Apperson, 82 Tenn. 553 (1885); Gordon v. Whieldon, 11 Beav. 
170 (Rolls Ct. 1848); see Nimmo v. Stewart, 21 Ala. 682 (1852); Bull v. Bull, 8 Conn. 47 (1830); 
Bowers v. Bowers, 51 Tenn. 293 (1871). In Mason v. Clarke, 17 Beav. 126 (Rolls Ct. 1853), 
the named parent was enceinte at the time the will was drafted and the child born later died 
before the testator. The court held that the parent took the legacy absolutely. To the same 
effect is Davis v. Sanders, 123 Ga. 177, 51 S.E. 298 (1905). 


#* Note go supra. In the following cases, however, the parent and his children took a joint 
tenancy: deeds of land, Tucker v. Tucker, 78 Ky. 503 (1880); Brann v. Elzey, 83 Ky. 440 
(1885); bequests of personality, Jackson v. Coggin, 29 Ga. 403 (1859); Gordon v. Whieldon, 11 
Beav. 170 (1848); see Nimmo v. Stewart, 21 Ala. 682 (1852). 

x Rest., Property § 27 (1936). See Cullens v. Cullens, 161 N.C. 344, 77 S.E. 228 (1913) 
(the deed created only life estates because the word “heirs” was not used). 
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the parent with a remainder in the children.** Sometimes the additional 
evidence causes the word “‘children” to be construed as a word of limita- 
tion like the word “heirs,” and an absolute interest in the parent is there- 
by created.% 


93 Deeds of land: Hubbird v. Goin, 137 Fed. 822 (C.C.A. 8th 1905) (expressed intention was 
to benefit parent during her lifetime, and also court thought desire was to benefit after-born 
children); May v. Ritchie, 65 Ala. 602 (1880) (deed created a trust in favor of “A and her 
children, for their support and support of her children and after her death then to her chil- 
dren’’); Pearre v. McDonald, 168 Ga. 752, 149 S.E. 44 (1929) (deed was “to A and her children 
after her”); Seymour v. Bowles, 172 Ill. 521, 50 N.E. 122 (1898) (if any child died without 
issue his share was to go to the “surviving children,” and this was thought sufficient to force 
the adoption of the life estate and remainder construction); Fullagar v. Stockdale, 138 Mich. 
363, 101 N.W. 576 (1904) (the life estate and remainder construction was adopted to keep the 
property in the blood of the grantor); Kinney v. Mathews, 69 Mo. 520 (1879) (deed “to A and 
her children then born and afterwards to be born,” court held that intention to include after- 
born children could be given effect only by life estate and remainder construction); Blair v. 
Osborne, 84 N.C. 417 (1881) (the language of the deed was said to force the life estate and re- 
mainder construction; the deed read “to A to have and hold to her and the children begotten of 
B forever’); Beecher v. Hicks, 7 Lea (Tenn.) 207 (1881) (the deed was “‘to A for her sole and 
separate use and benefit, and free from all debts, liabilities and contracts of her husband,” and 
to the children of said A “upon her body begotten by her said husband,” and court relied 
principally on the language); Gibbs v. Barkley, 242 S.W. 462 (Tex. 1922) (the granting clause 
was “to Aand her children” and the habendum clause was “to A for life and at her death to the 
issue of her body’’); Talley v. Ferguson, 64 W.Va. 328, 62 S.E. 456 (1908) (deed to grantor’s 
son’s wife and children, and since provision was obviously made for son’s family, the grantor 
must have intended to include after-born children; to bring about their inclusion the life 
estate and remainder construction adopted). In Chenery v. Stevens, 97 Mass. 77 (1867), the 
deed was “to A and her children and to their heirs and assigns and A is to have the exclusive 
control of the premises and the income thereof for her own support and use during her natural 
life,” and there were six children of A at the date of the deed. The court held that A took an 
undivided one-seventh in fee simple and a life interest in the other six-sevenths. Deed of person- 
alty: Elmore v. Mustin, 28 Ala. 309 (1856) (deed was “to A and to her children at her death”). 
Bequest of personalty: Noe’s Adm’r v. Miller’s Exec’r, 31 N.J. Eq. 234 (1879) (bequest was 
“to A, her husband not to have any control of said legacy, but to be hers and her child’s or 
children’s forever”); Ward v. Grey, 26 Beav. 485 (Rolls Ct. 1859) (only additional factor was 
that the parent had a power to appoint among the children). Consider Berry v. Hubbard, 30 
Ala. 191 (1857), in which a deed of personalty was made “to A during her natural life and to her 
children,” and the court held A and the children took concurrently with A’s interest con- 
fined to a life interest. 

% Echols v. Jordan, 39 Ala. 24 (1863) (bequest “to A to her and her children forever,” and 
A had one child at the testator’s death; the court held that “children” meant “heirs of the 
body” and so an absolute interest created in the parent as to personalty); Moore v. Simmons, 
2 Head (Tenn.) 545 (1859) (deed included both realty and personalty and general plan 
showed an intent to give an absolute interest to the parent); Wallace v. Dold’s Exec’rs, 30 
Va. 258 (1831) (the general scheme of the will caused the court to give the parent an absolute 
interest; a bequest was involved); Conrad v. Conrad’s Exec’rs, 123 Va. 711, 97 S.E. 336 
(1918) (the bequest was “to A for the benefit of herself and our children,” and A took to the ex- 
clusion of the children). In Palmer v. Atwood, 188 Ga. 99, 3 S.E. (2d) 63 (1939), the deed of land 
was to grantor’s wife and her children for life and court recognized that the specification that 
the estate was for /ife prevented any possibility of a finding that an estate tail was intended. 
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In at least two states the constructional preference is for a life interest in 
the parent with a remainder in the children. One of these states is Ken- 
tucky, in which the life interest and remainder construction was originally 
adopted to keep the property in the blood of the transferor but later was 
extended to other situations where the concurrent ownership construc- 
tion would not increase the probability of the property passing out of his 
blood.* The other state is Pennsylvania, where the basis of the adoption of 
the life interest and remainder construction is the belief that after-born 
children should be included, and their inclusion is accomplished with the 
least inconvenience by giving the children a remainder which can increase as 
to its membership until the termination of the life interest in the parent.” 

In Tygard v. Hartwell,®’ the named parent was given an estate in fee 
simple when a deed was made to the parent and his children, and there 
were children living at the date the deed took effect. The reason given was 
that if the grantor had intended the living children to take as tenants in 
common with the parent, he would have named them. This is in effect 
a repudiation of the constructional preference for concurrent ownership in 


95 Deeds of land: In the following cases the life estate and remainder construction tended 
to preserve the property for the blood of the grantor or the person who furnished the con- 
sideration if a purchase was involved: Davis v. Hardin, 80 Ky. 672 (1880); Smith v. Upton, 
12 Ky. L. Rep. 27, 13 S.W. 721 (1890); Bowe v. Richmond, 33 Ky. L. Rep. 173, 109 S.W. 359 
(1908); Virginia Iron Coal & Coke Co. v. Dye, 146 Ky. 519, 142 S.W. 1057 (1912); Scott v. 
Scott, 172 Ky. 658, 190 S.W. 143 (1916); Hicks v. Jewett, 202 Ky. 61, 258 S.W. 934 (1924). 
In the following cases the life estate and remainder construction had no tendency to keep the 
property in the blood of the grantor or purchaser: Hall v. Wright, 121 Ky. 16, 87 S.W. 1129 
(1905); Brumley v. Brumley, 28 Ky. L. Rep. 231, 89 S.W. 182 (1905); Ramey v. Ramey, 195 
Ky. 673, 243 S.W. 934 (1922). In the following cases the named parent paid the purchase 
price, and the life estate and remainder construction was adopted: McFarland v. Hatchett; 
118 Ky. 423, 80 S.W. 1185 (1904); Sayler v. Johnson, 32 Ky. L. Rep. 709, 107 S.W. 210 (1908); 
Ewing v. Millikin, 148 Ky. 837, 148 S.W. 11 (1912). In the following cases additional factors 
were relied on in adopting the life estate and remainder construction: Webb v. Holmes, 3 B. 
Mon. (Ky.) 404 (1843); Bodine’s Adm’r v. Arthur, 91 Ky. 53, 14 S.W. 904 (1890); Goodridge 
v. Goodridge, 91 Ky. 507, 16 S.W. 270 (1891); Baker v. Baker, 191 Ky. 325, 230 S.W. 293 
(1921); see Rogers v. Payne, 14 B. Mon. (Ky.) 167 (1853); cf. Tucker v. Tucker, 78 Ky. 503 
(1880); Bullock v. Caldwell, 81 Ky. 566 (1884); Brann v. Elzey, 83 Ky. 440 (1885). 

Additional factors justified the conclusion that the named parent took an estate in fee 
simple in Viley v. Frankfort & Cincinnati R. Co., 21 Ky. L. Rep. 255, 51 S.W. 173 (1899) 
and Wilson v. Shumate, 130 Ky. 663, 113 S.W. 851 (1908). If the wording of the deed is 
such that at common law an estate tail would have been created though children were living, 
as for example “to A and the heirs of his body,” a fee tail estate is still created in Kentucky 
and the local statute converts the same into an estate in fee simple unless the language indi- 
cates that the words “heirs of the body” mean children in the particular limitation: Lawson 
v. Todd, 129 Ky. 132, 110 S.W. 412 (1908). 

9% Deeds of land: Coursey v. Davis, 46 Pa. 25 (1862); Hague v. Hague, 161 Pa. 643, 29 Atl. 
261 (1894); cf. Shirlock v. Shirlock, 5 Pa. 367 (1847). 


97 204 Mo. 200, 102 S.W. 989 (1907). 
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the parent and children and the substitution of a doctrine that the parent 
takes absolutely. 

Here, again, the writer desires to endorse the life interest and remain- 
der construction as adopted in Kentucky and Pennsylvania because of the 
probability that the average transferor intends successive rather than con- 
current ownership between parent and children, and, also, he very likely 
intends all children whenever born to share in the gift. The constructional 
preference adopted should give effect to these more likely desires.%* 


VIII. DISPOSITIONS IN FAVOR OF SEVERAL NAMED PARENTS AND THEIR 
CHILDREN WHEN SOME HAVE CHILDREN AND 
SOME DO NOT 


When a gift is made in favor of several named persons and their chil- 
dren and some have children and some do not at the date the dispositive 
instrument takes effect, the first problem to decide is whether the limita- 
tion should be construed as making separate gifts to each parent and his 
children. If this construction is adopted, the problem should be solved 
in accordance with the previous discussion. If the gift to each parent 
and his children is construed separately, the same language may mean 
different things, depending on whether there are or are not children. 

In most cases which have considered this complex problem, the courts 
have adopted the same construction for all the parents and their children, 
and that construction has been life interests in the parents with remain- 
ders in the children.*® This result obviously is motivated by a desire to 
give the children born later an equal chance to share with the children al- 
ready born, and the life interest and remainder construction makes this 
possible with the least inconvenience. 

In one case’ where the limitation was “to A and her children and B 
and his children as long as they live” and A had children living, but B did 
not, the court held that A and her children and B took to the exclusion of 
afterborn children of A and B. A result which allows the living children 
to share concurrently with the named parents and excludes completely 
the children who may be born to the parent who as yet has no children 
seems to be the least desirable of the possible results. 


8 The Uniform Property Act, Section 13, adopts the life estate and remainder construction. 
The Restatement of Property § 283 (Tent. Draft no. 11 1939), states as the law the preference 
for concurrent ownership. 

% Bridgers v. Wilkins, 56 N.C. 342 (1857) (some reliance was placed on the fact that the 
husbands were specifically excluded); Shepard v. Shepard, 60 Vt. 109, 14 Atl. 536 (1887) 
~ (there was a provision that if anyone died without children the others were to take that 
share); cf. Coakley v. Daniel, 57 N.C. 90 (1858). 


10° Robinson v. Harris, 73 S.C. 469, 53 S.E. 755 (1906). 
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In another case,’ the gift was to the testator’s two sons, A and B “and 
their children an undivided one-half interest to each.” A had no children 
at the testator’s death and B did have children. The court held that the 
intention of the testator as disclosed by the language of the gift was to 
benefit each son personally to the same extent. The first resolution in 
Wild’s Case was applied to the gift to A, creating in him a fee tail estate 
which in turn was converted into a fee simple estate, and the same con- 
struction was given to the gift to B, so that A and B would be treated ex- 
actly alike. 


IX. CONSTRUCTIONS WHICH RESULT IN THE CREATION OF A CLASS 
GIFT WHEN THE GIFT IS TO A PARENT 
AND HIS CHILDREN 


When a gift is made to a parent and his children, no class gift is created 
and no class-gift problems are presented if the word “‘children”’ is con- 
strued as a word of limitation rather than a word of purchase because un- 
der such circumstances the only beneficiary is the named parent. The de- 
gree of ownership he receives turns on whether the word “children’’ is 
deemed synonymous with the word “heirs,” in which case he has a fee sim- 
ple estate or its equivalent in personalty, or with the words “heirs of the 
body,” in which case he has a fee tail estate, which in turn may be changed 
to something else by the local statute on entails." We have seen from the 
previous discussion that the word “children” is construed as a word of lim- 
itation synonymous with the words “heirs of the body” when the first 
resolution in Wild’s Case is applicable.'*? Otherwise, it is deemed a word 
of purchase unless additional factors disclose a different intention in the 
particular case." 

Whenever the word “children” in these cases is used as a word of pur- 
chase, the limitation to them, at least, is to an entity or a unit and is clear- 
ly a class gift. The more difficult problem to decide is whether the named 
parent is also to be deemed a part of the entity, so that the gift is to one 
class composed of the parent and the children, or whether the gift to the 
parent is to be deemed a separate gift to an individual so that there is in 
fact a gift to an individual and a class. Clearly if the life interest and re- 
mainder construction is adopted, the named parent is not a member of 

st Knight v. O’Brien, 202 Ala. 440, 80 So. 824 (1919). 

12 Tf the local statute on entails converts the fee tail estate into a life estate in the first 
taker with a remainder to the heirs of his body, a class-gift problem may arise with respect 
to the remainder created by the statute. 

13 Cases dealing with the first resolution in Wild’s Case are collected in note 2 supra. 


04 Cases in which the word “children” was construed as a word of limitation other than 
under the first resolution in Wild’s Case are collected in notes 25, 77 and 94 supra. 
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the class."*® When some other construction is adopted, whether we should 
say the named parent and his children take as one unit should be post- 
poned until after we examine several situations. 

First, suppose an immediate gift is made “to A and his children” and 
there are no children at the date the dispositive instrument takes effect 
and there never have been any. Suppose further that the first resolution in 
Wild’s Case is not applied either because it has been repudiated, or because 
the subject matter of the gift is personalty or because the dispositive instru- 
ment is a deed. We have seen that under these circumstances the courts 
which have not adopted the life interest and remainder construction have 
held that A takes all the property to the exclusion of after-born children, 
and he takes it absolutely, unless land is involved and some formula is 
still required to create a fee simple estate." Could such result be reached 
without at the same time admitting that the gift was to one unit composed 
of the parent and his children? Probably not without doing some violence 
to an already established rule of construction in the field of class gifts which 
is that, if there are no members of the class in existence at the period of 
distribution, all members of the class whenever born are entitled to share."°” 
Thus, if the gift “to A and his children” was a gift to an individual and a 
class, since no members of the class are in being under the above supposi- 
tions, all children whenever born should share. The result actually 
reached, however, which allows A to take to the exclusion of children born 
later, is entirely consistent with the class-gift doctrine that closes the class 
on the period of distribution if we treat A as a member of the class.’* 

If the gift “to A and his children” in the above-suggested case is post- 
poned until the termination of a prior life interest, the inclusion in the gift 
of children born after the dispositive instrument takes effect and prior 
to the termination of the life interest does not throw any light on whether 
the gift is to an individual and a class or just to one class including the 
parent and the children because under either construction such after-born 
children are included.’ 

*°5 Cases in which the life estate and remainder construction was adopted are collected in 
notes 26, 41, 45, 49, 78, 85, 88, 93, 95, 96 and 99 supra. 

106 Cases which hold that the parent takes absolutely when there are no children are col- 
lected in notes 36, 44 and 47 supra. To the effect that after-born children are excluded are Rob- 
inson v. Harris, 73 S.C. 469, 53 S.E. 755 (1906); Martin v. Martin, 52 W.Va. 381, 44 S.E.198 
(1903). To the effect that they are included if there is an express manifestation of intention to 
include them are Boehm v. Baldwin, 221 Ill. 59, 77 N.E. 454 (1906); Mitchell v. Long, 80 Pa. 
516 (1876). But cf. Davis v. Hollingsworth, 113 Ga. 210, 38 S.E. 827 (1901) (deed); Bank of 


Graymont v. Kingery, 170 Ga. 771, 154 S.E. 355 (1930) (deed); Kinney v. Mathews, 69 Mo. 
520 (1879) (deed). 


x07 Casner, op. cit. supra n. 61, at 270 n. 31. 108 Thid., at 268. 


39 Tbid., at 275. Consider also Vanzant v. Morris, 25 Ala. 285 (1854), and the cases cited in 
note 111 infra. 
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Second, suppose a gift is made “to A and his children” and there are 
children alive at the date the dispositive instrument takes effect. The 
adoption in such case of the concurrent ownership construction may make 
it essential to decide whether the gift is to an individual and a class or to 
one class including the parent and the children. 

The fact, however, that the problem presented is the inclusion of after- 
born children does not make such decision necessary because they are ex- 
cluded in either case if the gift to the parent and his children is immedi- 
ate,"° and are included in either case if the gift is postponed and they are 
born before the end of the postponed period." 

If the problem presented is the division of the subject matter of the 
gift, is it necessary to decide whether the gift is to one entity composed of 
the parent and his children or to an individual and an entity? The possi- 
ble methods of division are: the parent, one-half, and the children, one- 
half, or a per capita division among the parent and the children so that 
the size of the share the parent gets depends on the number of children 
there are to share in the gift. The latter construction clearly predominates 
as can be gathered from the cases where the issue presented is the size of 
the share of each taker™ and also can be deduced from the presumption 


se Where there is an immediate gift, children born after the dispositive instrument takes 
effect are excluded: Devises of land, Biggs v. McCarty, 86 Ind. 352 (1882); Coogler v. Crosby, 
89 S.C. 508, 72 S.E. 149 (1911); bequest of personalty, Moore v. Ennis, 10 Del. Ch. 170, 87 Atl. 
1009 (1913); Coogler v. Crosby, 89 S.C. 508, 72 S.E. 149 (1911); deed of land, Moore v. Lee, 
tos Ala. 435, 17 So. 15 (1894); Porter v. Henderson, 203 Ala. 312, 82 So. 668 (1919); Plant v. 
Plant, 122 Ga. 763, 50 S.E. 961 (1905); King v. Rea, 56 Ind. 1 (1877); Glass v. Glass, 71 Ind. 
392 (1880); Cullens v. Cullens, 161 N.C. 344, 77 S.E. 228 (1913) (gift actually postponed but 
no children were born until after the end of the postponed period); Sheets v. Mouat, 5 Ohio 
N.P. (N.S.) 22 (1907); Porter v. Lancaster, 91 S.C. 300, 74 S.E. 374 (1912); Livingston v. Liv- 
ingston, 16 Lea (Tenn.) 448 (1886); deed of personality, Gay v. Baker, 58 N.C. 345 (1860). 
Child in gestation at the date the dispositive instrument takes effect is included: Medlock v. 
Brown, 163 Ga. 520, 136 S.E. 551 (1927) (deed); King v. Rea, 56 Ind. 1 (1877) (deed); Biggs v. 
McCarty, 86 Ind. 352 (1882) (devise); Gay v. Baker, 58 N.C. 345 (1860); Heath v. Heath! 
114 N.C. 547, 19 S.E. 155 (1894). Afterborn children included when the intention to include 
them is expressed: Dunn v. Bank of Mobile, 2 Ala. 152 (1841) (bequest); Higdon v. Leggett, 
205 Ala. 437, 88 So. 646 (1921) (deed); Annable v. Patch, 3 Pick. (Mass.) 360 (1825) (devise 
and bequest); Reddock v. Williams, 129 Miss. 706, 92 So. 831 (1922) (devise); Belote v. 
White, 39 Tenn. 703 (1859) (devise); Arrington v. Roper, 3 Tenn. Ch. 572 (1877) (deed); 
Houston v. Schuhmann, 92 S.W. (2d) 1086 (Tex. Civ. App. 1936) (devise); Bently v. Ash, 
59 W.Va. 641, 53 S.E. 636 (1906) (devise); cf. Bowers v. Bowers, 4 Heisk. (Tenn.) 293 (1871). 
But cf. Davis v. Hollingsworth, 113 Ga. 210, 38 S.E. 827 (1901) (deed); Bank of Graymont v. 
an 170 Ga. 771, 154 S.E. 355 (1930) (deed); Kinney v. Mathews, 69 Mo. 520 (1879) 

™t Children born after the dispositive instrument takes effect and before the end of the 
postponed period are included: Mitchell v. Mitchell, 73 Conn. 303, 47 Atl. 325 (1900); Way 
v. Geiss, 280 Ill. 152, 117 N.E. 443 (1917); Annable v. Patch, 3 Pick. (Mass.) 360 (1825); 
Smith v. Smith, 108 Tenn. 21, 64 S.W. 483 (1901). 

™2 Porter v. Henderson, 203 Ala. 312, 82 So. 668 (1919); Lord v. Moore, 20 Conn. 122 
(1849); Gordon v. Jackson, 58 N.J. Eq. 166, 43 Atl. 98 (1899); Cullens v. Cullens, 161 N.C. 
344, 77 S.E. 228 (1913); Norton v. Reed, 42 S.W. 688 (Tenn: Ch. App. 1897); Yarbrough v. 
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that the concurrent owners take as tenants in common where the assump- 
tion is that each tenant in common takes an equal share unless a contrary 
intent is manifested." This prevailing doctrine as to the division of the 
subject matter does not, however, conclusively prove that the gift is to 
one entity composed of the parent and his children. True, it is consistent 
with the view, but it does not compel that view. Even though the gift to 
the named parent is looked upon as a separate gift to an individual, the 
size of his share can be made dependent on the number of children there 
are to share in the gift. Likewise, the adoption of the other view that gives 
the parent one-half and the children one-half of the subject matter is con- 
sistent with either a gift to one entity composed of the parent and the chil- 
dren or to an individual and a class, because the size of the shares of all 
class members does not necessarily have to be the same."* Thus, the solu- 
tion of the division problem does not conclusively solve the problem under 
discussion. 

The type of problem which really necessitates a decision on the ques- 
tion whether the gift is to an individual and a class or to one class com- 
posed of the parent and his children is where either the parent or all the 
children, one or the other, but not both, fail to survive the date the instru- 
ment takes effect if it is a will, or have their shares revoked if it is a will, or 
fail to fulfill a requirement of survival to some designated date subsequent 
to the date the dispositive instrument takes effect. In such cases in the 
absence of an applicable lapse statute the entire subject matter of the 
gift goes to the one who is not so disqualified if the gift is to one entity, but 
there is a lapse as to the share of the one disqualified if it is a gift to an in- 
dividual and a class. The existent decisions are not sufficiently numerous 
and uniform to justify the formulation of any rule of construction one way 
or the other in such cases." 


Whitman, s50 Tex. Civ. App. 391, 110 S.W. 471 (1908); Wills v. Foltz, 61 W.Va. 262, 56 S.E. 
473 (1907). If the gift is to husband and wife and their children, the husband and wife take 
just one share together as tenants by the entireties and each child takes a share equal in 
size to the amount received by the husband and wife together: Hall v. Stephens, 65 Mo. 670 
(1877); Darden v. Timberlake, 139 N.C. 181, 51 S.E. 895 (1905); Gordon v. Whieldon, 11 
Beav. 170 (Rolls Ct. 1848). Contra: Hampton v. Wheeler, 99 N.C. 222 (1887) (each parent 
took share equal to that received by each child). 

13 Cases which hold that the parent and the children take as tenants in common are col- 
lected in notes 58 and go supra. The second resolution in Wild’s Case obviously compels an 
equal division between the parent and all the children because the concurrent ownership set 
up in that resolution was a joint tenancy and to have a joint tenancy there must be unity of 
interest as to all the joint tenants. 

114 Estate of Henderson, 161 Cal. 353, 119 Pac. 496 (1911); Martin v. Trustees of Mercer 
University, 98 Ga. 320, 25 S.E. 522 (1896); In re Ives, 182 Mich. 699, 148 N.W. 727 (1914); 
Robinson v. McDiarmid, 87 N.C. 456 (1882). 

5 Parent dies before the testator and the children take all the subject matter of the devise: 
Drummond v. Lynch, 82 F. (2d) 806 (C.C.A. sth 1936) (there was, however, an express pro- 
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The writer is of the opinion that the inferences deducible from a gift to 
one entity in these cases are more likely to express the real desires of the 
average transferor once we decide that the gift to the parent and the chil- 
drep is to them concurrently. The close relationship between the benefici- 
aries serves to draw them together as one unit, and the fact of naming the 
parent should not serve to separate him from the natural entity the bene- 
ficiaries form.™® 


X. DRAFTING 


The moral of this paper is never never describe the beneficiaries of any 
disposition of property by the words “‘A and his children” or phrases that 
are equivalent. No matter what you may conclude the transferor desires 
when he tells you he wants to benefit a named person and his children, you 
do not assure the accomplishment of his desires by the language quoted 
above. 

A thorough questioning of the transferor will normally disclose that he 
has in mind one of three plans in speaking of a parent and his children as 
the objects of his affection. When the plan is ascertained, the method of 
its effectuation is usually quite apparent. 

The transferor may intend to confine the benefit to the children to that 
which they receive by descent from their parent. In such case his refer- 
ence to the children is natural because he expects them to benefit through 
the gift to their parent, but at the same time when he is questioned, he 
discloses that the control of the parent during his lifetime is to be undimin- 
ished. When such is the case, the gift should provide directly for an es- 
tate in fee simple absolute in the parent or, under some circumstances 
what may be better still, a life interest in the parent with full and com- 
plete power to dispose of an absolute interest by deed or will to anyone 
and the property remaining at his death to go by way of remainder to his 
children. 


vision for survivorship); Hipburn v. Winthrop, 83 F. (2d) 566 (App. D.C. 1936) (there was, 
however, an express provision for survivorship); Buffer v. Bradford, 2 Atk. 220 (Ch. 1741). 
Parent dies before the testator and his share lapses: Gordon v. Jackson, 58 N.J. Eq. 166, 43 
Atl. 98 (1899) (this result reached even though the size of the share that lapsed was held to 
depend on the number of children); see Robinson v. Harris, 73 S.C. 469, 53 S.E. 755 (1906). 
All the children die before the testator and the parent takes all the subject matter of the devise: 
Davis v. Sanders, 123 Ga. 177, 51 S.E. 298 (1905); Mason v. Clarke, 17 Beav. 126 (Rolls Ct. 
1853). There is a dictum in In re Russell, 168 N.Y. 169, 61 N.E. 166 (1901), to the effect that 
a gift to a parent and her children is not a class gift. 


16 The Restatement of Property § 283(a) (Tent. Draft no. 11 1939), states that the named 
parent and the children form one class when there are children at the time the conveyance 
takes effect. 
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The transferor may desire to place the children on an equal footing with 
the designated parent, in other words, to make them concurrent owners 
of the subject matter of the gift. Such desire should be spelled out com- 
pletely by a statement that A and his children are to enjoy the property 
concurrently as tenants in common and not as joint tenants. Further- 
more, the period of time during which later-born children are to be allowed 
to share in the gift, the extent to which illegitimate and adopted children 
are to be included, the effect to be attributed to the death or other dis- 
qualification of any child or of the named parent before distribution, and 
the exact size of the share each taker is to receive must be unambiguously 
stated. Finally, any possibility of the application of the first resolution in 
Wild’s Case should be negatived by an exact statement of the effect if, at 
the date the devise takes effect, there are no children then in existence. 
If the dispositive instrument is a deed, and after-born children are to be 
included, care must be taken to avoid the doctrine that an immediate gift 
to unborn grantees is invalid. This can be accomplished through the in- 
terposition of a trustee to hold the legal title until all the children are born. 

Lastly, the questioning of the transferor may disclose that his desire is 
to benefit the parent and the children successively and not concurrently; 
that is, that the parent is to enjoy the property for his lifetime, and then 
the children are to take as purchasers the entire subject matter of the 
gift. Such a plan requires 1) a clear manifestation of intent to confine the 
interest of the parent to a life interest in the entire subject matter of the 
gift; 2) care (especially when the life interest in the parent ends other than 
by his death) in drafting the remainder interest in the children to define 
the content of the word “children”’ as to the inclusion of illegitimate chil- 
dren, adopted children and grandchildren, and after-born children; and 
3) a clause stating the effect of the death of a child before the period of 
distribution. 

The cases cited in this article involving dispositions “to A and his chil- 
dren” or the equivalent cover a wide range both from the standpoint of 
geography and of time. That transferors’ desires should be subjected to 
the possibility of frustration and that valuable time of the courts should 
be taken up in litigation over the meaning of such language seems inex- 
cusable. The extent to which lawyers have been employed to draft the 
instruments in which such language appears is not known. That they 
have drafted many of them is a reasonable guess, but a sad commentary. 
Fortunately for the draftsman, most disputes arise after the employer is 
dead, and in the heat of the squabble that ensues, the contestants are too 
busy to take him to task. 





THE RESURRECTION OF REGISTRATION 
OF TITLE 


Percy BorpwEti* 


N A period of readjustment, old ideas which have lost their vogue are 
| likely again to be advocated along with ideas whose main attraction 
is their novelty. In the closing years of the nineteenth century and 
the first two decades of the twentieth there was considerable agitation in 
the United States for registration of title to land. In the prosperous 
twenties, reform was quiescent, and with it the reform of land transfer. 
But with the collapse of three of the four large New York title insurance 
corporations as an incident of the great depression, title insurance again 
came to public attention, and title registration was urged as something 
better. As a consequence the ghost of title registration again walks in that 
state. 

In normal times reform is under a grave disadvantage. Vested inter- 
ests are entrenched while the main strength of the reform is in the egoism 
of the reformer. In times of change the advantage is perhaps the other 
way. But in either case attention is likely to be centered on the special 
interest of the existing order or on the personality of the reformer rather 
than on the merits of the case. The merits of either side are likely to be 
assumed and attention directed at discrediting the other side. So at any 
rate has it been with registration of title to land. Its advocates have 
largely assumed its manifest superiority over prevalent systems of record- 
ing and have harped on the self-interest of the English solicitors, or in 
this country on that of the abstracters or the title insurance companies. 
Self-interest, however, is not always on one side. There is no more insidi- 
ous self-interest than that of a government department desiring to ex- 
pand. Such a department exists in England in the Land Registry,’ the 
head of which, the Chief Land Registrar, is appointed by the Chancellor 
and has his powerful backing. In the United States it is the titlkemen and 
especially the title insurance companies that are accused of self-interest. 
Their self-interest is manifest. But the failure of past attempts at regis- 
tration of title cannot altogether be laid to them. Their influence was not 

* Professor of Law, State University of Iowa. 


* The Land Registry was created in 1862 by Lord Westbury’s Land Registry Act, 25 & 26 
Vict., c. 53. 
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sufficient to block legislation in many states’ nor, it is believed, does it 
account for the ineffectiveness of most of that legislation.’ That ineffec- 
tiveness is an outstanding fact and should be examined dispassionately 
for any light that it may throw on the merits of the case. Similar legisla- 
tion was long ineffective in England. Without holding any brief for the 
English, one cannot help being struck by the fact that they learn the les- 
son of ineffective legislation better than we do. 

Registration of title to land is commonly associated in the United 
States with one type of such registration, the Torrens System. The name, 
“Torrens System,” like the name “Townsend Plan,’’ is known to count- 
less persons who have only the haziest idea of the system or plan for which 
the name stands. The name itself, therefore, has been of the greatest ad- 
vertising value. It has lent itself to propaganda and the formation of 
leagues‘ or clubs. It has helped make the movement for the registration 
of title seem a cause, and the system itself a panacea from which the most 
beneficent results may be expected. By a simple change in land transfer, 
land is to become liquid and credits established. Not all who advocate 
registration of title to land would probably claim all this, but what else 
can be meant by those who urge that land should be as easily transferable 
as a ship or a share of stock or an automobile?’ Certainly they are at 
the opposite pole from the advocates of that other panacea, the Single 


Tax, who would deny not only all resemblance between chattels and land 
but also the private ownership of land. 


* Powell, Registration of the Title to Land in the State of New York 54-6 (1938) states 
that exclusive of New York there are twenty-one subdivisions of the United States which have 
had constitutional or legislative provisions dealing with the registration of title to land but 
that of these only seven have made any substantial use of the system. To the fourteen where 
the use has not been substantial should be added New York. Ibid., at 53. Of the seven where 
the use has been substantial, two are outlying possessions, Hawaii and the Philippines, and 
five are states, California, Illinois, Massachusetts, Minnesota, and Ohio. 

3 The tendency to explain away the failure of title registration in these states by attributing 
it to the malign influence of the titlemen is seen even in McDougal & Brabner-Smith, Land 
Title Transfer: A Regression, 48 Yale L. J. 1146-8 (1939) and in Fairchild & Springer, A 
Criticism of Powell’s Book, 24 Corn. L. Q. 557, 573-4 (1939). This is on the same level as 
the charge that our entry into World War I was due to profiteers. The Satanic interpreta- 
tion of history is all too common today but it does not get us anywhere. 


4 Thus, Fairchild, co-author of the article in 24 Corn. L. Q. 557 (1939), is President of the 
New York Torrens Title League. 

5 See McDougal & Brabner-Smith, op. cit. supra note 3, at 1126; Fairchild & Springer, op. 
cit. supra note 3, at 576-7. This slogan goes back to the early history of the fight for title 
registration in England. Both the slogan and much of the argument for title registration in the 
United States have been taken from the English experience without due regard for their appli- 
cation here. 
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However, the fact that advocates of the Torrens System have claimed 
for it advantages that are beyond all reason should not blind us to any 
merits it may have. If it cannot make land as liquid as a share of stock but 
on the other hand promises better results than the system of land transfer 
we now have, it is at any rate worth considering. In looking into the mat- 
ter, the more we get away from names, whether the name be the Torrens 
System or Registration of Title or Registration of Deeds, the better. 
Without the prejudice and preconceptions that go with names we can dis- 
cuss change in the mechanism of land transfer in the same temper in which 
we would consider alteration of the rules of the road. No great moral 
issue is involved, but simple matters, such as indexing and quieting and 
insuring titles. Go beyond these and the changes become more radical, 
and may even involve revamping of the general property law. Such a con- 
sequence may be an argument in favor of such changes, but, on the other 
hand, if we do not desire such general modification of property law, this 
may weigh heavily against the advantages, such as cheapness and quick- 
ness, which it is claimed ensue from governmental transfers with assured 
title. In any case the matter is one of balancing conveniences after as 
much as possible has been learned from experience. 

Any advocate of title registration would do well to mark the struggle 
for title registration in England, for a by-product of that struggle is the 
most outstanding feat of title registration—the scrapping of the largest 
part of that most characteristic segment of English real property law, the 
historic law of estates. 

Such far-reaching consequences would indicate that something more 
than a simple change in the method of land transfer lay behind the strug- 
gle. Such, indeed, was the case. The proponents of free trade in England 
a hundred years ago sought not only repeal of the corn laws but free trade 
in land as well.’ At that time English land was commonly settled land. 
This meant that land was tied up in families, that there were classes, and 
that there was a tendency toward perpetuation of government by and in 
the interests of landowners. On the other hand, free trade in land resulted 
in commercialization of land, the putting of land on a par with chattels, 

® This point is well made by McDougal & Brabner-Smith, op. cit. supra note 3, when they 
state: “Factually, the Torrens system is just a different, and more efficient, way of keeping 
the public records” (ibid., n. 5), when they take up the steps in land transfer without the use 
of the familiar phraseology (ibid., at 1129-30) and finally when they decry the sharp antithesis 


between “recordation” and “registration” (ibid., at 1149). Names are useful tools but too 
easily run into conceptualism. 


7 For a most illuminating account of land law reform in England and its relation to the 
movement for free trade, see Dicey, The Paradox of the Land Law, 21 L. Q. Rev. 221, 227 
(1905). 
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the breaking of the hold of the landed classes, and the greater utilization 
of land. The register of title was significant at least as a symbol of free 
trade in land.* If, as was claimed, the register could make parcels of land 
as freely transferable as chattels, free trade in land would be an accom- 
plished fact. In 1862 the Land Register was adopted but it proved a great 
disappointment. After a generation of trial, the number of registrations 
was still negligible,® and this despite the fact that by Lord Cairn’s Land 
Transfer Act of 1875'° the registration of possessory titles was made “‘easy 
and practical.”** 

The evidence became convincing that unless registration of title were 
made compulsory, it would amount to very little.” Accordingly in 1899, 
registration was made compulsory on sale in four parishes of the County 
of London, and by 1902 compulsory registration was extended to the en- 
tire county."? However, at least 94 per cent of the applications for first 
registration in the County of London from 1899 to 1909 proved to be for 
possessory titles,"4 which type of registration had few of the advantages 
claimed for the ideal system.’ A search of the title prior to the date of 
registration was still necessary on each transfer and registration did not 
make the title good. 

Despite the limited success of title registration until this time, its ad- 
vocates still had faith in it** and the fight for its extension went on. The 


World War caused a suspension of law reform, but post-war psychology 
was all in its favor and was also favorable to compromise. Between 1926 
and 1936 there was a period of truce, during which no forced extension of 
compulsory registration was to be made."’ In the year following the truce, 


8 Ibid. at 222, 227; Dicey, Law and Opinion in England 202 (1917). 


9 In 1895 less than one-third of one per cent of the land of England and Wales was on the 
Register. Second and Final Report of the Royal Commission on the Land Transfer Acts, 1908- 
Il, p. II. 


10 38 & 39 Vict. c. 87 (1875). 

*t Second and Final Report, op. cit. supra note 9, at 9. 

2 Second and Final Report, op. cit. supra note 9, at 11. 

13 Second and Final Report, op. cit. supra note 9, at 21. 

"4 Second and Final Report, op. cit. supra note 9, at 26. As many as 56 per cent of the titles 
were still not guaranteed in 1920. In the same year, 61 per cent of the titles in non-compulsory 
areas were not guaranteed. Report of the Chief Land Registrar for 1938-0, at 7. In 1938, 


under the influence of the Property Acts of 1925, non-guaranteed titles had fallen to one per 
cent in compulsory areas and to three per cent in non-compulsory areas. Ibid. 


1s Second and Final Report, op. cit. supra note 9, at 3o. 

*6 The Royal Commission on the Land Transfer Acts, 1908-11, came to the conclusion that 
“the principle of such a Registry is, in our opinion, sound and valuable.” Ibid., at 25. 

17 Land Registration Act 1925, 15 Geo. V, c. 21, § 120 (2). 
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extension was not to be imposed on more than a single county" and in any 
case six months’ notice was to be given of the proposed extension with pro- 
vision for an inquiry as to its desirability.” 

The truce was incident to vast changes in the land law and was agreed 
upon to allow these to work themselves out.*? The peculiar triumph of 
land registration was that it had a profound influence on these changes.” 
They were made with the view of fitting settled land for the Register and 
at the same time of gaining for unregistered land many of the advantages 
of registered land without resort to the Register. The new system of pri- 
vate conveyancing, it was said at the time, 
is, in fact, a “loose-leaf”’ registration of title. The document showing who is the person 
for the time being able to deal with the legal estate in the land, and, where there is a 
settlement, who are the trustees, corresponds to the entries in the Property and Pro- 
prietorship Registers, and any instruments creating mortgages correspond to the 
entries in the Charges Register. These should be as simple as the entries in the Regis- 
ters, but instead of being a book or file at the Registry, they are in the possession of 
the owner or mortgagee, and pass on a conveyance of the property.” 


Advocates of title registration urge that it does much more than this but 
that is beside the point here. To have been an important factor in reduc- 
ing legal estates in land to the fee simple absolute in possession and the 
term for years absolute,” whether this be for better or for worse, is in it- 
self no mean accomplishment. 

The ten years’ truce seems to have reduced the rancor over title regis- 
tration. During this period, the provincial towns of Eastbourne and Hast- 
ings voluntarily accepted the compulsory system, the former in 1926, the 
latter in 1929. In 1937, the system was extended to Middlesex.** Croy- 
don was added in 1939,”* and Surrey has been given notice of such a change 
for 1940.” All of Middlesex and Croyden and parts of Surrey are within 

8 Thid., § 122 (xi). 

9 Ibid., § 122 (i) (iii). 

2° See Lightwood, The Future of Registration of Title, 75 L.J. 3 (1933). 

* The interrelation of “facility of transfer and simplification of title” was apparent from 
the first proposal of the Register in 1857 (see Second and Final Report, op. cit. supra note 9, 
at 49) and became even more apparent as time went on. The Royal Commission of 1908-11 
said: “Experience of the working of the registration system shows, in our opinion, that it would 
be greatly facilitated by improvements in the law of Real Property.” Ibid. They then dis- 
cussed various proposals which were the groundwork for the reforms of 1925. Ibid., at 49-53. 

* 64 Solicitors’ J. 747 (1920); see Lightwood, Registration of Title, 69 L.J. 417 (1930). 

*3 Law of Property Act 1925, 15 Geo. V,c. 20, § 1 (1). See 85 L.J. 4 (1938). 

4 Report of Chief Land Registrar for 1938-9, at 5. 

*5 Ibid., at 3; 82 Solicitors’ J. ross (1938). 

#6 Land Registration: Compulsory Areas, 82 Solicitors’ J. 671 (1938). 
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the Metropolitan police area, or “Greater London.” Kent and Essex 
would seem next in line both because their position is similar to that of 
Surrey and because of the relatively large number of voluntary registra- 
tions.*7 For the duration of the War, however, any extensions seem unlike- 
ly. The absence of the rancor that was formerly noticeable is seen in the 
reply of the council of the Law Society, the solicitors’ association, to the 
notice of the proposed extension of compulsory registration to Croydon 
and Surrey: “The council replied that their policy was not to obstruct 
the extension of land registration in areas where it is proved to be desired, 
but rather to do all they could to assist in making the working of such 
extension harmonious and efficient.” However, they added: “They are 
assured by their provincial representatives that many areas in the coun- 
try are not ready for the extension of registration.’* In any event, the 
permanency of title registration in the vicinity of London seems assured. 
Its gradual extension elsewhere seems to be assumed.*® But for the greater 
part of England it is a prospect rather than a reality. A less able Chief 
Land Registrar, a let-down in the enthusiasm incident to the launching of 
a new venture, some untoward incident, the disinclination of the rest of 
England to follow London—any or all of these, or some other factor, may 
mean that the movement started in London will prove to be but a ripple 
that will soon wear itself out. Thus, in 1938, the finances of title registra- 
tion showed a sudden reversal. An estimated surplus of £44,000 became 
a deficit of £11,000. This was due to a drop in land values.*® Perhaps the 
incident was not very important but nevertheless some of the glow was 
taken out of the picture. 

English experience in the extension of title registration suggests several 
conclusions. In the first place, without compulsory registration title reg- 
istration was of small importance. From 1862, when the Register was 
first instituted, until December 31, 1909, there had been only 2,042 first 

27 In 1938, 18.7 per cent of non-compulsory registrations were in Kent and 15.2 per cent in 


Essex. From there it dropped to 7.5 per cent in Sussex with the rest of England, except 
Surrey, scattering. Report of the Chief Land Registrar for 1938-0, at 8. 

8 186 L. T. 34 (1938). 

9 Lord Tomlin’s Land RegistrationCommittee of 1930 felt it to be outside the scope of their 
authority to consider the advisability of extending the area of compulsory registration but they 
were very complimentary as to the way in which the system as then constituted was working 
and the whole drift of the report was toward the general adoption of the system throughout 
England and Wales. Mr. Lightwood considered the report “tendencious” in that respect. 
69 L. J. 347 (1930). See also 2 Conveyancer and Property Lawyer (N.S.) 295 (1938). 

3° Report of the Chief Land Registrar for 1938-0, at 2. 


3 See Lightwood, 87 L.J. 423 (1939). 
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registrations in England and Wales in voluntary areas.* The pace had 
quickened to 1,035 in the calendar year 1921, had slowed up for four 
years and then gone ahead again in 1926 with the Property Acts of 1925 
in effect. The peak was reached in 1936 with 4,915 first registrations. 
Then the inclusion of Middlesex in the compulsory area caused a falling- 
off in voluntary registrations.** In 1938 there were some 1,091 voluntary 
first registrations in areas not in the immediate vicinity of London. 
These must have been scattering as apparently no county in this group 
had as many as 7.5 per cent? of the total first registrations, or 265, with 
an average per county** of less than 24, or about the number of actions to 
quiet title which one might expect in a single year in an average-sized 
county in the Middle West of the United States.*7 The Law of Property 
Acts of 1925 greatly aided title registration so that the showing for volun- 
tary registration since has been better than it was in the Report of the 
Royal Commission in 1911°* but there has been no rush to the Register, 
nor, apparently, is there likely to be. The example of Eastbourne in 1926 
and of Hastings in 1929 in asking to become compulsory areas*® has not 
been followed. The general adoption of the Register as a means of trans- 
fer would seem to depend as much as ever on the extension of compulsory 
areas on the initiative of the Privy Council. In the meantime, the main- 
stay of registration in non-compulsory areas has been its success in com- 
pulsory areas.‘ 

In the second place, the register appears to be unsuitable for the multiple 
common law estates. If the common law doctrine of estates is an anach- 
ronism, we should be as ready to discard it as we would an old shoe. But 
is it an anachronism? Both in England and the United States there has 
long been a movement to assimilate the law of real property to that of 
personal property. The recent abolition of copyhold tenure in England 
and the abolition of feudal incidents there have made feudal tenure in 
England merely nominal, and it has never been anything but a shadow, if 


32 Second and Final Report, op. cit. supra note 9, at 26. 

33 Report of the Chief Land Registrar for 1938-0, at s. 

34 There were 3,661 first registrations in non-compulsory areas (ibid.) and 29.8 per cent 
of these were from counties other than Surrey, Essex, Kent and Sussex. Ibid., at 8. 

38 This figure is given for Sussex. Ibid. 

36 This is on the basis of the exclusion of six counties, London, Middlesex, Surrey, Essex, 
Kent, and Sussex, from a total of fifty-two in England and Wales. 


37 In 1938 there were eighteen such actions filed in Johnson County, Iowa, and this was said 
to represent a decline. 


38 Note 9 supra. 
3° P. 474 supra. 4° See Report of the Chief Land Registrar for 1938-0, at 2. 
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that, in the United States since the Revolution. The same tendency is ex- 
emplified in England and in many of the United States by assimilation of 
the law of testate and intestate succession to land to that of personalty. 
But in the law of estates and especially future interests, the tendency has 
been the other way. Although the law of estates has no technical appli- 
cation to personalty, when it comes to matters that count, it is treated as 
though it had. There is good reason for this result. Were the law of es- 
tates and future interests abolished, we should be obliged to start all over 
again with ideas based on the crude notions of property in chattels, or with 
something like the civil law notion of dominium, or to throw the whole 
into equity as has been done in England. No one of these three courses 
seems desirable. Notions of property in chattels have been of the crudest 
except insofar as these have been influenced by the law of real property. 
It is no accident that we do not care to substitute for our own the far less 
developed civil law conceptions of future interests. It is unnecessary to 
make all future interests in land equitable because the need for a trustee 
is not the same in the case of land as in the case of chattels, and because 
we lack the English problem of the family settlement. To the writer, the 
law of estates and future interests does not seem an anachronism, much as 
it needs to be clarified in the United States. If registration of title does 
mean scrapping the law of estates and future interests, it would seem a 
minor matter whether that scrapping occurs as a preliminary to the Reg- 
ister or as a consequence thereof. The important thing to bear in mind is 
that the logic of registration of title is a revolution in our land law. More 
is involved than mere changes in methods of transfer. 

The English experience presents numerous other lessons for both ad- 
vocates and opponents of title registration. One of these is that compul- 
sory registration does not mean that all land need be brought immediately 
on the register. Any such procedure would suggest the haste and con- 
fusion, say, of the NRA, or the high-handedness of the great military 
empires of other days or of the authoritarian states of today. Under 
the English scheme, registration, though compulsory, need not take 
place until there is a sale.“ In this way the haste, confusion, and 
arbitrariness of a sudden shift of all land to the Register is avoided. 
At the same time this avoids the anomaly of two active registers with 
two systems of land transfer competing, if not in perpetuity, at least 
for an indefinite period. Thus when Middlesex accepted the com- 
pulsory system, the old register of deeds was closed.” The voluntary sys- 

#* Land Registration Act 1925, 15 Geo. V, c. 21, § 120 (i). 


# Report of the Chief Land Registrar for 1938-9, p. 9. This was in pursuance to Land 
Registration Act 1936, 26 Geo. V and 1 Edw. VIII, c. 26, § 2. 
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tem was based on the liberalism of the last century. But the right of the 
owner of land to choose between an alphabetical index under the prevail- 
ing system and a tract index under registration hardly seems to be of the 
essence of liberty. 

The English experience suggests still other lessons. The higher cost of 
initial registrations as compared with that of subsequent transfers*’ should 
be noted. It is also worthy of note that although only a “good holding 
title” and not a “marketable title” is necessary for registration as an “‘ab- 
solute title’’*4 yet the antecedent claims that have thus been overridden 
seem to have been negligible.** This is some indication that courts have 
been too fussy about marketable title. 

In the controversy that has arisen over the failure of the New York 
title insurance companies there has been a tendency on the one hand to 
discount the English experience with title registration because of the dif- 
ference in conditions“ or on the other hand to overstate the relevance of 
that experience and to deny the very obvious differences in conditions 
that do exist.‘ 

As already pointed out there would seem to be much that can be learned 
from the English experience that is relevant to our own. On the other 
hand even though title registration should finally prevail throughout 
England that would not be much of an argument for its adoption in the 
United States. As has been pointed out, title registration in England was a 
symbol and a tool in the fight for the free alienability of land. In the United 
States land is freely alienable. In the greater part of England today con- 
veyancing is still secret except insofar as this has been changed by the 
Land Charges Act of 1925.* As long ago as the Statute of Uses this se- 
crecy was denounced and yet it has continued, incredible as this may seem. 
But in the United States public transfers have existed from the first. Had 
we no system of public transfers, it would behoove us to select one, and 

43 See Powell op. cit. supra note 2, at 285. The difference is likely to be greater in non- 
compulsory than in compulsory areas. In view of the heavy loss in non-compulsory areas 
during 1938-9 the Chief Land Registrar reports that “the time may have come when the 
permanent differences between the working of land registration in compulsory and non-com- 


pulsory areas should be reflected in the Fee Order in operation in the respective areas.” Report 
of the Chief Land Registrar for 1938-9, at 3. 


4 Land Registration Act 1925, 15 Geo. V, c. 21, § 13(c). 

4s For the relatively small losses from the insurance fund, see Powell, op. cit. supra note 
2, at 28s. 

46 Thid., at 56. 

47 McDougal & Brabner-Smith, op. cit. supra note 3, at 1135-8; Fairchild & Springer, op. 
cit. supra note 3, at 565-73. 

4 15 Geo. V, c. 22 (1925). 
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certainly a case for title registration might be made. But we have such a 
system, and the question with us is whether we shall supplant it. Under 
these circumstances the case for title registration must be much stronger. 
In the field of politics, the parliamentary form of government would seem 
more democratic than the presidential. If we were working in a vacuum 
we might adopt it. But we are not, and the relative merits of the two sys- 
tems are academic. 

Other differences between the English situation and our own have at 
times been emphasized: the existence in England of a trained civil service 
as compared with the prevalence of untrained politicians in public offices 
in the United States, the freedom of England from a written constitution, 
and our doctrine of separation of powers. Recent changes in constitu- 
tional theory have perhaps rendered our constitutions a less serious obsta- 
cle to legislative change than they were a generation ago, but they still are 
a realistic factor. The infiltration of much new blood into the civil service 
would seem rather spasmodic and by no means to involve a purge of poli- 
tics from the civil service. Constitutional difficulties no doubt tend to 
promote delay, red tape, and greater expense, while an untrained civil 
service tends to inefficiency and waste. These factors are perhaps not de- 
cisive but their weight cannot be ignored. 

Finally the problem of statutory reform in the United States is very dif- 
ferent from that in England because of the federal character of our govern- 
ment. As it stands, the common law has some coherence and uniformity 
throughout the country. The recording acts date back to Colonial times 
and have become as substantially a part of our common law as are the 
early English statutes. They are an integrated part of the American 
land law. If the land law were federal, we could make a more or less 
revolutionary change in it by congressional act and still have an Ameri- 
can land law. The same kind of change by a state statute would 
merely add that state to Louisiana as a peculiar jurisdiction. Instead of 
progress toward uniformity the result is likely to be increased divergence 
and local law. An outstanding example of this is the New York Revised 
Statutes of 1829. They have been compared to the English property legis- 
lation of 1925.49 The comparison is just one hundred years out of date. 
The Revised Statutes of 1829 are comparable to the legislation recom- 
mended by the English Real Property Commissioners of 1829-33 and 
sprang from the same movement. They were somewhat more radical than 
the English legislation of that time, were distinctly amateurish and breed- 
ers of disputes over words rather than realities. They have been a cause 


* Fairchild & Springer, op. cit. supra note 3, at 570. 
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for reform and not a solvent. By way of terrible example they have been 
one of the strongest arguments against statutory reform. The special 
course devoted to them at the Columbia Law School was long known as 
“Doctrines Peculiar.” They may have contributed some progressive ele- 
ments to the present law of land in the United States but they have not 
added to its coherence. 

No general movement for title registration seems to exist in the United 
States. The present movement seems local to New York and to have been 
due not so much to the failure of title insurance as to the failure of the title 
insurance companies because of their loans. However, the fact that a dis- 
tinguished governor®* could recommend title registration, and that, after 
a most devastating report, some at least of its advocates* remained not 
only unconvinced but still militant, would seem to make the matter one 
of more than local interest. 

Some fourteen years ago, in making a study of property reform in Eng- 
land,5* the writer became interested in title registration. Struck by the 
inefficacy of voluntary registration there, he secured the unprinted report 
of the Iowa Commission on Land Titles of 1923-4. Nineteen states at 
that time had title registration acts.5‘ In fourteen of these states the use 
of title registration, if not negligible, had been insignificant.55 In the re- 
maining five it had apparently gained a permanent foothold—in Boston, 
Chicago, Cleveland, Los Angeles, and Minneapolis. Professor Powell’s 


study’’ has afforded a check-up for the intervening period. During this 
time, no state has adopted a Torrens Act.* Four have repealed theirs.” 
In the remaining ten of the fourteen states the insignificance of the new 
system had become, if anything, more pronounced.® In two of the five 
cities where the new system had seemed to gain a permanent foothold 
(Cleveland and Los Angeles) that foothold had been lost. In Cleveland 


5° Lehman; see Powell, op. cit. supra note 2, at 9. 

Ss Powell, op. cit. supra note 2. 

8? McDougal & Brabner-Smith, op. cit. supra note 3; Fairchild & Springer, op. cit. supra 
note 3. 

53 Bordwell, Property Reform in England, 11 Iowa L. Rev. 1 (1925). 

54 Bordwell, Registration of Title to Land, 12 Iowa L. Rev. 115 n. 10, 126 (1927). 

85 Ibid., at 126-30. 57 Powell, op. cit. supra note 2. 

% Thid., at 130-4. 5* Powell, op. cit. supra note 2, at 54-6. 

59 Powell, op. cit. supra note 2, at 54-5. These states are Mississippi, South Carolina, Ten- 
nessee, and Utah. 

6° As to Colorado, Georgia, Nebraska, North Carolina, North Dakota, Oregon, South 
Dakota, Virginia, and Washington, see ibid., at 55. As to New York, see ibid., at 53. 

* Bordwell, op. cit. supra note 54, at 126, 130-1, 134. 
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there had been no new registrations since 1929, nor in Los Angeles Coun- 
ty since 1933.3 Only in Boston, Chicago,*’ and the twin cities of Minne- 
apolis and St. Paul® had title registration held its own. In these cities it 
gave no evidence of ever displacing registration of deeds or even of becom- 
ing the prevalent system.” These facts speak for themselves. Voluntary 
registration of title has been almost as much a failure in the United States 
as it was in England until under the stimulus of compulsory registration 
in the County of London, the neighboring counties apparently saw the 
handwriting on the wall and resorted more freely to the voluntary register. 

The failure of the voluntary Torrens System in the United States up 
to this time, as evidenced by its disuse, does not seem to be seriously ques- 
tioned by Professor Powell’s critics. Fairchild and Springer ask: If com- 
pulsion has made title registration work in England, why should it not do 
the same in the United States?** McDougal and Brabner-Smith say: “In- 
deed, the chief merit in Professor Powell’s book is in its unwitting demon- 
stration, by the data on non-use, of the great need either to make registra- 
tion compulsory or to provide a mode of voluntary initial registration so 


6 Powell, op. cit. supra note 2, at 61, 244. 

3 Powell, op. cit. supra note 2, at 100 n. 36. The figures are for the three years 1934-7. 

4 Powell, op. cit. supra note 2, at 61, 184-6. 

6s Powell, op. cit. supra note 2, at 60-1, 143-8. 

66 Powell, op. cit. supra note 2, at 61, 206-10. 

67 In Cook County there has been no apparent increase in the extent or value of registered 
land since the report of the Iowa Commission in 1923-4. See Powell, op. cit. supra note 2, at 
144-8. In Boston as early as 1913 there were 49,272 unregistered entires as against 5,636 
registered entries so that about ten per cent of the business of Suffolk County had been shifted 
to the new system and it was predicted that in ten years the amount would be not less than 
twenty-five per cent. But instead of this, in 1922 it had fallen off to about 7} per cent. Bord- 
well, op. cit. supra note 54, at 132. In 1936 the pendulum had swung back and there were 
46,381 non-registered entries as against 7,398 registered entries (Powell, op. cit. supra note 2, 
at 184 n. 51) or between thirteen and fourteen per cent of the whole but still only a gain of 
from three to four per cent over 1913. In Minneapolis, for 1919-36, 10.3 per cent of all in- 
struments affected registered land (ibid. at 207 n. 57), a percentage slightly less than that 
of Boston for 1936. In St. Paul, for the period from 1924 to October 1, 1937, registration of 
27.2 per cent of the transfers indicates the highest percentage of registered land of any of 
the metropolitan centers. Ibid., at n. 58. However, from 1928 to 1936 in both Minneapolis 
and St. Paul neither system seems to have gained on the other. Ibid., at 210-12. In all three 
metropolitan centers, therefore, the lines between registered and non-registered land seem to 
be more or less definitely drawn with little prospect of any great change except through 
legislation. Two types of registration in one community might be justified temporarily but 
hardly as a practically permanent arrangement. 

“ See supra, p. 474- 

69 Op. cit. supra note 3, at 576. Mr. Fairchild is said to be the draftsman of the Phelps-Feld 
bills looking toward compulsory registration in New York City. The role of London in the 
English experience is here being assigned to New York. Powell, op. cit. supra note 2, at 76-7. 
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cheap that no opposition can preclude its public acceptance.” It has 
been by means of a subsidy that the Torrens System has won such success 
as it has had in the Twin Cities” and also, it would seem, in Chicago.” 
If a subsidy is required to gain acceptance for the voluntary system and is 
justified because of the general good, why waste further time with the 
voluntary system instead of using the amount of the subsidy, if necessary, 
for the establishment of the compulsory system with its greater promise of 
success? The argument that would justify the subsidy would justify the 
compulsion except for extremists of the old Liberal school of thought. 
Such extremists no doubt still exist and would perhaps raise the question 
of the constitutionality of compulsory registration of title. But can there 
be any serious doubt that legislatures can change the method of land 
transfer if they wish to? To ask the question is to answer it. 

If voluntary title registration be rejected as impractical and compul- 
sory registration be accepted as constitutional the question still remains: 
“Why all this fuss about title registration?” The introduction of the issue 
into the New York situation seems to have been entirely gratuitous. There 
had been no such conspicuous failure of the recording system there or even 
of title insurance as to discredit either. Title insurance had been profita- 
ble, perhaps too much so, but the title insurance companies had been al- 
lowed to do a banking business as well and banks everywhere went down 
in the depression. The moral would seem to be to separate title insurance 
from banking. That moral was immediately accepted’? but in some way 
title registration was lugged in.”* Elsewhere the failure of voluntary regis- 
tration shows that there is no such dissatisfaction with the recording 
system as to cause a demand for something else. Perhaps this is because 
the public does not know, but if so, there will have to be a long and in- 
tensive educational campaign before compulsory registration of title is 
accepted. 

7 McDougal & Brabner-Smith, op. cit. supra note 3, at 1149. 


™ In the three counties in which Minneapolis, St. Paul, and Duluth are situated the ex- 
aminers’ fees are paid by the county but not elsewhere in the state. Bordwell, op. cit. supra 
note 54, at 132-3; see also Powell, op. cit. supra note 2, at 206 n. 56, and 218 n. 64. 

7 In Illinois the examiner’s fee is fixed by statute at a price often far less than would be 
charged by a private examiner and, it is said, at a loss to the county. Powell, op. cit. supra 
note 2, at 156. The county also supplies a “real estate inspector’ and thus saves the applicant 
the cost of a survey. Ibid. Against the loss in the creation of a title plant is set off its probable 
profit when completed. Ibid., at 158 n. 127. 

73 See Powell, op. cit. supra note 2, at 8. By the Insurance Law, in effect January 1, 1940, 
the power of title insurance companies to guarantee mortgages is denied. §§ 432, 436, 430. 

74 Most of the bills presented in the New York legislature were the outcome of WPA Project 


No. 6101. Powell, op. cit. supra note 2, at 76-7. A great many studies were made but they are 
not readily available. 
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In such an educational campaign as that suggested, the burden of 
proof in normal times would be on those urging the change. It is com- 
monly argued in support of title registration that, after the initial trans- 
fer, there will be cheaper and more expeditious transfers, greater liquid- 
ity and utilization of land, and greater security of credits. None of these 
merits has been so obvious in Boston, Chicago, and the Twin Cities, 
where title registration must by this time be well known, as to cause any 
great rush to the register. Greater liquidity and utilization and security 
would seemingly add so much to the value of the land that in those 
cities a far-seeing realty operator would not hesitate a minute in making 
the transfer and soon the idea would become known that land was more 
valuable registered than unregistered. But no such idea appears to pre- 
vail. Land is not as liquid as a share of stock and never will be. It is 
essentially a local commodity. If greater utilization and security were 
needed, the need would be felt most in places like the Chicago Loop 
where skyscrapers abound and mortgages are heavy. But we are told 
that the land in the Loop is not registered.’ If the land market is right, 
land is liquid provided the title is marketable or the land is not tied up 
in settlement. If the land market is not right, no register will make the 
land liquid nor will the register make a non-marketable title marketable 
except in much the same way as an action to quiet title will make it 
marketable. Settled land is a question by itself. It can be made alienable 
without a register if this be desired. Extravagant claims of this kind made 
for the register are a reflection of the greater fight made for free trade in 
land in England. The claims for the register there are much more modest 
in recent years. No millenium will be wrought by a register of title. More 
substantial arguments for registration seem to be its relative cheapness in 
the long run, the greater rapidity of transfer, and the saving of lost motion. 

Much of the talk about the necessity of repeated searches of the title 
in the United States is lifted bodily from the English experience and has 
no proper application here. In parts of England where registration of 
title does not prevail, all depends upon the preservation of the title deeds 
and they must be re-examined on each transaction.” The English ab- 
stract is a mere guide to the deeds.”” The abstract in the United States, 
however, is an abstract of the record and the search does not normally go 
behind it. No new abstract is normally required for each new transac- 

75 Powell, op. cit. supra note 2, at 148. 

76 See 1 Williams, Vendor and Purchaser 157 (4th ed. 1936). 


77 Its purpose is ‘‘to facilitate the task of judging the effect of the title deeds.” Ibid., at 123. 
However, the purchaser’s conveyancing counsel apparently sees only the abstract. Ibid., 
at 130. 
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tion, but the old abstract is brought down to date.” An abstract once 
passed upon by a competent lawyer presents little difficulty. Where 
title insurance prevails and policies are re-issued there is even less lost 
motion.”® The reports of lost motion under the present system are much 
exaggerated. 

Conveyancer, abstracter, and examiner, and even title insurance are 
accustomed features of the present system,** and these, it is thought, 
are an unnecessary expense. The need for the abstracter and abstract 
books arises from the inadequate alphabetical index which is the mark of 
the official system. Deeds are indexed under grantor and grantee instead 
of by tracts or by lots and the search under these names is wearisome 
and unsatisfactory. Many courts have added to the difficulty by charging 
the purchaser with notice of transactions entered into by a grantor long 
before he was the record holder and of transactions of his, prior in time 
but not recorded till long after he ceased being record holder. To supple- 
ment the official index, abstract books with tract or lot indexes** have 
been worked out over the years by private concerns in a great part of the 
United States. The person who attempts to make an abstract without 
such books and from the official records alone is known as a “curbstoner’’ 
and, at least in the Middle West, is not in high repute.** 

The abstracter is held to a high degree of accuracy* even though his 

7 The distinction between the conveyancer method of assuring title and the abstract opinion 
method is drawn in Gage, Assuring Agencies in the United States (1937). It is said that the 
former “has successfully withstood the encroachments of substitute methods in New Eng- 
land, particularly in Boston, and in many of the states along the Atlantic seaboard. In gen- 
eral it may be said to have persisted in those districts of the East and South where the 
number of land transfers has not been unduly large.” Ibid., at 42. The latter is “the 
prevailing method in Florida, Ohio, Indiana, Michigan, Wisconsin and in all states west of 
the Mississippi to the Pacific Coast, with the exception of California.” Ibid., at 64. Title in- 
surance is given as the prevailing method in Pennsylvania, New Jersey, and California. Ibid., 
at 156. The abstract opinion method is marked by the existence of title plants. Ibid., at 44. 


“The giving of an abstract” is not peculiar to the abstract-opinion method but “was but a step 
in the refinement of the conveyancer method of title assuring.” Ibid., at 43. 


79 Landels, A Brief Review of the Torrens Experiment in the United States, An Address 
given at the California Land Title Association, Santa Barbara, California, May 31, June 1 
and 2, 1938, p. 7. 

8 Note 78 supra. 

8t See Gage, op. cit. supra note 78, at 46. 

®% Note 78 supra. 

83 Jackson, The Curbstoner’s Unreliability, 24 Lawyer and Banker 331 (1931). See also 
Gage, op. cit. supra note 78, at 56 n. 28. 

84In Dickle v. Abstract Co., 89 Tenn. 431, 433, 14 S.W. 896 (1890) the court said: “To 
furnish abstracts of titles is a business. Parties undertaking it assume the responsibility of 
discharging its duties in a skillful and careful manner. Patience in the investigation of records 
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liability is usually confined to those in privity of contract with him.*s 
The abstract is not like a covenant which runs with the land.** Fur- 
thermore the abstracter may not have the means to make a judgment 
against him worth anything. If the abstracter is a natural person and 
not a corporation, his death will further complicate matters. To insure 
proper responsibility some sort of a bonding arrangement for abstracters 
seems to be a minimum requirement.*’ Perhaps more important, how- 
ever, would be some test of competence insured by the requirement of 
a license.** 

The abstracter may or may not be a lawyer. His is the preliminary 
work of assembling the matters of record affecting the land, not the ulti- 
mate task of passing on the marketability of the title. That is a task for 
a competent lawyer, for whether the title is marketable or not depends 
upon whether a court would force it on an unwilling purchaser, and pre- 
dicting what courts will do requires skill and judgment of a high order. 
Provided he shows the proper skill the lawyer cannot be held to account 
because his prediction fails to materialize*® and the court holds the title 
unmarketable. To be on the safe side, however, the lawyer is likely to 
be somewhat conservative and to refuse to approve a title which he 
himself as a judge might hold good. The marketability of a title is not a 
matter of mathematical certainty. 

The risk that a title may not turn out to be marketable has led to 


title insurance. This is an extension of the protection given the pur- 


is the main capacity required. There is no professional opinion. The agent has only to furnish 
the facts from the Register’s office, without concern for their legal effect. Upon the facts 
furnished, the purchaser must determine for himself on their sufficiency. The abstract 
company collects the evidence, and for such collection it is entitled to its fee. If it makes a 
mistake or oversight, as in this case, it must respond to the injured party.” See also Wacek 
v. Frink, 51 Minn. 282, 284, 53 N.W. 633 (1892). 

8s White, Legal Liability of Abstracters and Title Companies, 9 Title News, No. 10, at 5, 6 
(1930). But “most, if not all, states which have bonded abstracters have by statute abolished 
the rule requiring privity of contract.” Ibid. 

86 Phillips, Liability of Abstracters, 5 Title News, No. 8, at 4, 8 (1926), predicts that 
eventually it will become settled that if the abstracter’s certificate recites that it is for the bene- 
fit of the person relying thereon, the latter “may have relief under the doctrine of a contract 
made for the benefit of third persons” and that in the absence of such a recital the courts 
will take judicial notice of the custom in the United States that the abstract is prepared for 
third persons as well as for the owner and that “a primary obligation from the very nature of 
the work will be held to be created between the abstracter and such third person.” 

87 In 1937, there were bonding laws in eleven states. Gage, op. cit. supra note 77, at 53. 

88 Gage, op. cit. supra note 78, at 55-6. 

89 For the liability of an attorney passing defective title, see 5 A.L.R. 1389 (1920); Citizens 
Loan Fund & Savings Ass’n of Bloomington v. Friedley, 123 Ind. 143, 23 N.E. 1075 (1889). 
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chaser by the covenants for title included in the ordinary warranty deed. 
The warranty commonly gives no protection for subsequent improve- 
ments or the increased value of the land®® and the warrantor may not be 
financially responsible. If the warrantor is an established corporation 
the latter difficulty may not be so great but the limited liability still re- 
mains. Title insurance has consequently had a considerable vogue” es- 
pecially in metropolitan centers.* There, improvements loom large and 
the risk of unmarketable title may well be covered as an incident of busi- 
ness. In rural sections, it seems that title insurance has as yet largely 
to make its way®* although statistics are inadequate.** In some respects 
title insurance seems to have lost ground. Writing in 1937, Professor 
Gage expressed the opinion that it had reached its zenith in 1930. 
Doubtless the depression and the failure of outstanding title insurance 
companies had much to do with this. At that time it is said to have been 
universally available through the New York Title and Mortgage Com- 
pany which offered to underwrite title risks anywhere in the United 
States.% On the reorganization of that company, however, its nation- 
wide business was dropped®’ and it seems to be accepted that “title in- 
surance is inherently a local business.” It may be state-wide and even 
go beyond state lines®® but like the land which it concerns it is essentially 
a local commodity. In about a quarter of the states there seem to be no 
local companies.’*° Where the title insurance company is strictly local, 
as in the large cities, it may well combine the work of abstracter, attor- 
ney, and insurer and thus effect economies; but where this is not the case, 
title insurance would seem to be just an added item to the expense of 
land transfer. 

Perhaps the most obvious criticism of the existing order is the inade- 
quate official index. If the official alphabetical index is inadequate why 
not get one that is adequate? Private enterprise has supplemented the 


9° See Davis v. Smith, 5 Ga. 274 (1848); Handler, Cases on Vendor and Purchaser 710 and 
714 N. 92 (1933). 

%* It was statewide in only California, New Jersey, and Pennsylvania. Gage, op. cit. supra 
note 78, at 156. 

% These metropolitan centers are scattered throughout the United States. Ibid. 

% Notwithstanding the ascription of state-wide title insurance to Pennsylvania (note 91 
supra) all that Umsted, of Philadelphia, could say in 1930 was “the smaller towns are tak- 
ing up title insurance.” 10 Title News, No. 1, at 53 (1930). 

%4 See Gage, op. cit. supra note 78, at 85. °° Gage, op. cit. supra note 78, at 85, 119. 

9s Gage, op. cit. supra note 78, at 85. 97 Gage, op. cit. supra note 78, at 120. 

% Note 78, at 120. Gage, op. cit. supra note 78, at 120. 

9% Gage, op. cit. supra note 78, at 120. 100 Gage, op. cit. supra note 78, at 85 n. 24. 
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official index with its abstract books but why not take over this private 
enterprise? This would be merely an attempt to better what is now 
being done badly by the government, not a departure into new fields. 
A very considerable profession, that of the private abstracter, would be 
eliminated, but such eliminations are often the price of progress. Many 
of the abstracters no doubt would find employment in the public service 
and some of the existing abstract books would have to be purchased. It 
would be sheer waste for the government to duplicate abstract books 
where there are already adequate ones in existence. There would thus 
be considerable expense in starting the new official index and no doubt 
considerable added expense in keeping it up to date, but the cost of 
the abstract to the purchaser would largely be eliminated although some 
of this expense would be thrown on the state. There would be the further 
advantage that public officials are bonded and so responsibility is ensured. 

Aside from the heartburnings incident to the elimination of an honor- 
able profession, the objection has been urged that better officials are 
needed to make the change a success. The alphabetical index is fairly 
mechanical. The making of an abstract book or tract index, it is urged, 
is another matter. Nothing like the same skill would be required, how- 
ever, as is required in passing on the marketability of the title. The 
latter would still be work for a competent laywer. And title insurance 
would still have its place, though any monopoly based on possession of 
abstract books would be avoided. 

Advocates of title registration have claimed the official tract index as 
a species of title registration.’" Statistics and statements as to title regis- 
tration should be read with this in mind. So defined, title registration is 
certainly not revolutionary. But it is a far cry from the Torrens System 
and it is with the Torrens System or something very much like it that 
title registration is identified in the United States. Were the tract index 
adopted, an unofficial index would be made official and that would be 
all. The general land law would not be affected. 

As distinguished from mere tract indexing, title registration proper, 
excluding the registration of possessory titles, involves a determination 
of title. The proceeding is much like the statutory proceeding to quiet 

tot Hogg, Registration of Title to Land throughout the Empire 1 (1920): “By deed registra- 
tion—or registration of deeds—is meant primarily a system under which instruments are 
recorded merely as such, and not with special reference to the land they purport to affect. By 
title registration—or registration of title—is meant primarily a system under which a record 
is made of the title to some particular land as vested in some particular person for the time 


being, or of instruments as affecting some particular land.” McDougal & Brabner-Smith, 
op. cit. supra note 3, at 1126 n. 5, 1130, 1149, apparently use title registration in the same sense. 
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title to be found especially in the western states.’ The choice between 
registration of title and the action to quiet title is likely to depend on 
their relative cheapness.**? The need of some more adequate method of 
trying title to land than the old action of ejectment is evident. It was 
not open to the one in possession and years might pass before the one in 
possession was given the opportunity to test his title in court. The result, 
when one did get into court, might be res judicata between the parties'™ 
but the parties were limited in number" and the world at large was un- 
affected. In the statutory action to quiet title, the one to bring the action 
is normally the one in possession and the parties to the action are made 
so inclusive as to give it nearly, if not quite, the effect of an action binding 
the whole world.’ The desirability of some such proceeding is manifest. 
Once title is quieted there will be little trouble about its further market- 
ability. It is one thing, however, to be forced into such a proceeding by 
a compulsory registration statute and another to enter upon it volun- 
tarily. If there is compulsion the state ought to bear much of the expense, 
while if the proceeding is voluntary the expense should be met as in any 
other voluntary litigation. 

The arguments for an adequate official index to the Register and for a 
comprehensive action to quiet title are therefore very strong. To the 
writer it would seem that these should be tried before anything more 
revolutionary is attempted. The tendency to look to foreign models is 


not always a desirable one. To change the figure, other people’s pastures 
are likely to look greener than ours, but the greenness is often an illusion. 
The Torrens System is a foreign system, admirable no doubt in its time 
and place, but uncalled for in the United States. The agitation for it in 
New York would seem a passing phase of politics.*°” 


102 Pomeroy, Code Remedies § 266 (sth ed. 1929). 

03 See Powell, op. cit. supra note 2, at 62, and 206 n. 56. 

104 See Sedgwick & Wait, Trial of Title to Land §§ 43-4 (2d ed. 1886). 

105 Thid., at §§ 260-1. 

106 Pomeroy, Code Remedies § 266 (sth ed. 1929). 

07 Many of the phases of Title Registration are here untouched. One of these is the con- 
clusiveness of the certificate. Another is the favor shown to the purchaser. Another is the 
tendency to shift burdens, hitherto considered private, onto the public. Regardless of the 
conclusiveness of the certificate, of the desirability of cutting off stale claims and of the mod- 
ern tendency to look to the state, the case for the adoption of the Torrens System in the 
United States does not seem to be made out. 
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NUTSHELLS AND PERPETUITIES 


By Ricuarp R. PowE.i* 


O ONE trained in the manufacture of sermons such a text as the title 
of this article would afford points of departure for a long series of 
addresses. First, of course, he might develop the implicit suggestion 
that the nutshell is a hard protective covering designed to conceal from the 
consuming public the tender and delicious product of the processes of nature. 
Thus viewed, the putting of perpetuities into a nutshell is merely the self-pro- 
tective action of the legal profession, designed to guard one of the gems of the 
legal treasury from the profane gaze and desecrating hands so that it may be 
handled only with due ritual by its accredited priests. Second, he might dwell 
upon the devastating thought that nutshells are the dry and useless accom- 
paniment of what has real value and that perpetuities are perhaps an aspect 
of the law of similar aridity and hence deserve the casting into the fire which 
awaits most nutshells of this world. Not to prolong unduly this examination 
of the logical and inexhaustible mental processes of an ecclesiastical mind, it 
is certain that sooner or later, the idea would emerge that the nutshell is the 
thoughtful provision of an all-wise Nature to permit the nourishing kernel to 
mature and to reach the place where it can truly perform its ultimate function 
for the good of the human race in a state of perfect preservation, and of maxi- 
mum utility. Thus viewed, the putting of perpetuities into a nutshell is an act 
of God-like kindliness to the human race and to those who, despite arguments 
to the contrary, are still a part of that race, the lawyers, and the students of 
the law. It is this last aspect of our text which the author proposes to examine 
herein for the determination of its percentage of truth. 

This problem has two present and pressing importances. During the past 
fifteen years there have been movements in Alabama, Delaware, Michigan, 
New York, North Dakota, Ohio and Wisconsin to state the rule against per- 
petuities in statutory form or to change the existing statutory form of that rule. 
Every statute which deals with any aspect of this rule is, to a greater or less 
extent, a proposed “nutshell” into which the rule, or some aspect thereof, is 
sought to be put. In the second place the American Law Institute hopes to 
restate the law of perpetuities, if funds for that endeavor become available. 
Here again something having resemblances to a “‘nutshell” is projected. It is 
true that a restatement can be more elastic than a statute, but the fact remains 
that a relatively brief verbal embodiment of this body of law is contemplated. 

* Professor of Law, Columbia University. 
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Thus for the guidance of possible new statutory movements in this field and for 
the direction of our mental processes concerning the restatement of this branch 
of the law, it is useful to stop and to contemplate what wisdom for the future 
can be garnered from the record of the past. 

The articles published in the lowa Law Review by Professor Percy Bordwell 
during 1937, 1938 and 1939 on “‘Alienability and Perpetuities” furnish a most 
excellent historical background for our present problem. The rule against per- 
petuities has a host of cousins in the modern law and an ancestry readily 
traceable for at least three-quarters of a millennium. As far back as the end 
of the twelfth century began the desire to establish and to promote the 
alienability of land—then the only important form of wealth. Springing, per- 
haps, from a desire to mollify the harsh consequences of primogeniture, aided 
certainly by the willingness of the King’s Courts to keep within limits the 
dynastic impulses of the English nobility and landed gentry, encouraged by 
the swing of the pendulum of public favor away from the institution of feudal- 
ism, this movement for the alienability of land gained new adherents and took 
on new forms during the passage of the centuries. The establishing of the 
freedom of alienation by an owner in fee simple without the consent of his 
heir, the evolution of the English estate in fee simple conditional, the develop- 
ment of the “recovery” as a device permitting the effective alienation of an 
estate in fee tail, the Rule in Shelley’s Case, the somewhat similar doctrines 
applicable to limitations in favor of the “heirs” of a grantor or devisor, the 
rules invalidating attempted restraints upon the alienability of a fee simple, 
the restrictions upon gifts in mortmain or to charitable corporations, the doc- 
trines of destructibility—all these—are offshoots of the same main stem as our 
modern rule against perpetuities. Throughout the century and a half in which 
the English courts evolved the rule against perpetuities, there was no uncer- 
tainty in their utterances as to its purpose; it was a rule designed to eliminate 
the “inconveniences” attributable to long-lasting interruptions in the alien- 
ability of land. This origin and background of our present rule must never be 
obscured or lost sight of in our efforts to state the present rule in succinct 
form. Else we shall risk the disconcerting experience of seeing our nutshell 
| burst to provide Lebensraum for some offshoot of the ancient ancestry of the 
kernel which we thought we had safely confined. 

By a long series of decisions this rule of social policy took on increasing 
definiteness of form; the elements of the permissible period became increasingly 
defined in terms of “multiple lives,” a minority and a period of twenty-one 
years in gross; the types of limitations within the condemnation of the rule 
became more and more susceptible of generalized description. Throughout all 
this process, the value of the common law method of development was demon- 
strated. The decision of case after case as it arose left unfixed the outer limits, 
the ultimate inclusiveness, of the rule, and thus gave room for judicial states- 
manship in the shaping of the rule to changing conditions. This adaptability 
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of our law to new problems of society as they arise is a quality of the common 
law which must be jealously safeguarded when we begin to play with brittle 
or unyielding nutshells. 

The first outstanding effort to put perpetuities into a nutshell was made 
by the framers of the New York Revised Statutes of 1830. There is little 
basis for doubt that these gentlemen intended the Real Property Law, as they 
drafted it, to embody substantially a restatement of the theretofore existing 
common law, making only one important change therein, namely, the shortening 
of the permissible period to one measured in most cases by two lives only but 
permitting an additional minority in a strictly defined and rather uncommon 
type of limitation. The alienability of land had been infringed most frequently 
in the English experience by limitations which suspended the power of aliena- 
tion by creating future interests in favor of persons not ascertainable until some 
future date. A section of their new statute, couched in terms of forbidding a 
“suspension of the power of alienation,” was inserted to cover this large body 
of known authority. But the Revisers were fully aware that, in this Section 
alone, they had failed to restate the complete prior experience of England and 
of New York. There remained the type of case illustrated by the Duke of 
Norfolk’s Case* and by Long v. Blackall* in England and by a fair number of 
early New York decisions, in which an executory interest had been limited on 
an uncertain future event to a definite and presently ascertainable person. 
Such a limitation in no way “‘suspended the absolute power of alienation,” since 
the owner of the present estate could join with the owner of the executory 
interest in a conveyance effective to transfer complete ownership of the af- 
fected land. But this did not eliminate the undesirability of allowing such a 
limitation. The contingency of the executory interest and the indestructibility 
of this contingent interest by any act of the owner of the possessory estate in 
the land, combined to cause a “fettering of the alienability of the affected 
land.” The two parties had power to alien it but their co-operative joining in 
such a conveyance was made improbable because of the conflict between their 
interests. The prohibition of such an indestructible executory interest had been 
a part of the English law and of the law of New York prior to 1830. The 
Revisers sought to embody this aspect of the rule against perpetuities in that 
section of their statute which provided: ‘‘A fee may be limited on a fee, upon 
a contingency, which, if it should occur, must happen within the period pre- 
scribed in this article.” 

The difficulties engendered by this statute need no elaboration to anyone 
who has been sufficiently interested to read this article to this point. The 
effects, direct and indirect, of its shortening of the permissible period have 
been much commented upon. Less observed, but no less important, have been 
the uncertainties injected into the law of New York by virtue of the statute’s 


* 3 Ch. Cas. 1, 53, 22 Eng. Rep. 931, 963 (Ch. 1685). 
27 T.R. 100, ror Eng. Rep. 875 (K.B. 1797). 


492 THE UNIVERSITY OF CHICAGO LAW REVIEW 


expression partially in terms of “suspension of the power of alienation,” and 
partially in terms of “remoteness of vesting.” These uncertainties have led 
to the unqualified sustaining of options to purchase annexed to a fee, and to 
the extension of the rule as to shifting future interests laid down in Matter of 
Wilcox to springing future interests in Walker v. Marcellus & Otisco R. Co.4 
Just how far “remote future interests” are to be held invalid in New York is 
still an unsettled question with two lines of authority severally persuading to 
opposite conclusions. 

The restatement product of the Revisers of 1830 has exerted an influence 
far beyond the confines of the State of New York. In at least ten other states 
this attempted nutshell still contributes sharp edges for the injury of the un- 
suspecting public. These states are Arizona, California, Idaho, Indiana, Michi- 
gan, Minnesota, Montana, North Dakota, Oklahoma and South Dakota. Two 
others, Alabama and Wisconsin, have largely eliminated for the future those 
troubles which at earlier times they invited by borrowings of this statutory 
embodiment of the rule from New York. 

A little more than half a century after the formulation of the New York 
statute, John Chipman Gray published his great book on the Rule Against 
Perpetuities. This book did so much to replace chaos by clarity that it has 
earned a deserved reputation. Few passages from any American textwriter 
have been so much quoted as that compact “nutshell” formulation of the rule 
made by Mr. Gray. Changed slightly in wording from the first edition, it has 
remained constant in form since 1906: “‘No interest is good unless it must vest, 
if at all, not later then twenty-one years after some life in being at the creation 
of the interest.” Like the drab bulb of a Madonna lily, this formulation con- 
ceals alike the ancestry of its content and the manifold complexities (and 
beauties) of that which, under the gentle ministrations of one of the initiate, 
can be unfolded from within its bounds. By it the profession has been misled 
to believe that the rule now concerns, and in the past did concern, only remote- 
ness of vesting. By it the profession has been persuaded to stake altogether too 
much upon the elusive distinctions between ‘“‘vestedness” and “‘contingency” 
and to minimize, if not to disregard, equally important variations in degrees 
of “‘vestedness.” The formulation is useful to one who already knows the whole 
field well. But does such a one need it for any purpose? To him, however, who 
is a postulant in this field, who begins with little knowledge but wishes to 
increase his store, this formulation can be more of a snare than a guide. It is 
uninformative and thus resembles most nutshells. Its compactness facilitates 
its quotation torn from the context of its author’s exposition and thus makes 
likely errors in its application which its author would have been foremost in 
disapproving. 

During the past five years new efforts have been made to put the rule 
against perpetuities into a nutshell. In 1935 the Law Revision Commission 


3 194 N.Y. 288, 87 N.E. 497 (1909). 4226 N.Y. 347, 123 N.E. 736 (1919). 
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of the State of New York employed the writer and Professor Horace E. White- 
side to study the statutes of New York upon this subject and to prepare a re- 
vision which would more clearly embody the existing law of that state upon 
this topic. After careful work extending over some months a draft bill was 
prepared, was approved by the Law Revision Commission,’ was introduced 
into the Legislature and there died in the due course of legislative juggling. 
A caution is necessary concerning this venture. The writer believed (and still 
believes) this draft to have been a good statute for New York, but it was con- 
sciously drafted to meet the special problems and decisions of that one state, 
and no one is surer than this writer that this proposed statute would have 
been an undesirable form of statute for countrywide adoption. But it would 
appear that few beyond the drafters of this statute thought well of it even for 
the State of New York. 

A year or two later the American Law Institute requested Professor Lewis 
M. Simes of the University of Michigan to supervise the drafting of a pro- 
posed ideal statute on the subject of perpetuities. The difficulties of this task 
proved to be very great. Many of us sat about the table with Professor Simes 
for a considerable number of days, debating what was the law, what should be 
the law and how we could phrase our final conclusions in the succinct wording 
of a statute and still keep it crystal clear. Much progress had been made when 
the Institute, for reasons chiefly, if not wholly, unrelated to the possibility of 
the task, decided to go no further with its projected statute on the subject. 

The writer’s experience in these two attempts to put the rule into a statu- 
tory nutshell has left him with the firm conviction that, in the three-quarters 
of the United States as yet unsullied by a statutory embodiment of the rule 
against perpetuities, the needs of the future will be best served by carefully 
avoiding the enactment of any comprehensive statute on the subject. This 
position is in no way inconsistent with the high desirability of clarifying and 
modifying the quite abominable statutes which already exist in some of the re- 
maining states. 

The most recent manufacturer of an attempted nutshell for the rule has 
been Professor W. Barton Leach of Harvard University. In the Harvard Law 
Review for February, 1938, he wrote thirty-three pages under the title ‘‘Per- 
petuities in a Nutshell.” This article took the form of a series of propositions 
with some forty-six accompanying illustrations. Thus it was modeled some- 
what upon the Restatements of the Law, heretofore prepared under the auspices 
of the American Law Institute. This is particularly significant because of the 
long-announced desire of the Institute to complete its Restatement of the 
Law of Property by the production of a fourth volume dealing with the Social 
Restrictions upon the Creation of Property Interests. Professor Leach’s article 
thus gives a living demonstration of the possibilities and dangers of the re- 
statement method in this field of law. His efforts will afford invaluable aid to 


5N.Y. Legis. Doc. No. 65H (1936). 
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the restatement of this branch of the law if that restatement is hereafter 
undertaken. 

In the first place it is clearly apparent that clarification of the law in this 
field is more possible of attainment by the restatement method than by the 
route of statutory enactment. A rule of law which embodies a fundamental 
social policy is certain to touch life and the behavior of lawyers at many points. 
These points of incidence require separate exposition and need abundant il- 
lustration if they are to become clear to the average busy lawyer or judge 
required to operate momentarily within this field. A statute is not a medium 
appropriate for the accomplishment of this task. In the opinion of this writer 
the most serious criticism of the Leach nutshell is its failure to go sufficiently 
into detail so as to show the routine practitioner how his case should be decided 
under the stated rules. Indeed it is his belief that this necessity for detail is 
so great that the effort to attain a “nutshell” is an effort to attain the im- 
possible. Compactness, compatible with the appellation “nutshell,” can pro- 
duce a product understandable and perhaps helpful to one already expert in the 
field, but is impossible in any work which is to be truly useful as a guide to the 
profession as a whole. A book entitled ‘French Made Easy” is alluring to one 
anxious to avoid the drudgery of French verbs, but has seldom opened up for 
anyone the profound depths of the French language and literature. Sometimes 
the user of such a book has full certainty that he knows all he needs to know. 
Sometimes he is correct, but this can only be true when his needs are slight, 
involving no more than the outermost periphery of that which is available 
and which must be known to those really expert in the field. 

Still another caution for one who attempts restatement in this field is to 
be found in the experience of Mr. Leach. Obviously no one jurisdiction has 
decisions upon every proposition which is to be dealt with in this broad field. 
The common restatement practice in such a situation is to search for the two, 
three, four, or ten jurisdictions which have passed upon the point, and to assume 
that the consensus of these decisions embodies the probable decision in those 
jurisdictions where the question has not yet arisen. The position thus derived 
becomes the rule of the restatement upon the point. Mr. Leach reluctantly 
followed this procedure in connection with the rule laid down in England in 
Leake v. Robinson‘ that a gift to a class wholly fails if the class is not certain 
to lose its ability to increase in membership within the permissible period of 
the rule. He points out: “.... As is too often the case with regard to prob- 
lems of future interests, the English cases have been followed in the United 
States where the issue has arisen without independent examination of the ques- 
tion involved.” In the Harvard Law Review for June, 1938, Mr. Leach de- 
veloped his disagreement with the rule which he had formulated in February. 
In this later article he shows that the rule objected to had been followed in 


6 2 Mer. 363 (Ch. 1817). 
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England some sixty times, and had been accepted as the basis for decision in 
at least nine American states. Nevertheless he urges the acceptance of a differ- 
ent rule in the thirty-nine American states which have not thus far taken a 
definite position. Whether one agrees with Mr. Leach on this specific question 
or not, his experience and arguments present a fundamental problem which 
must be faced and dealt with many times in any restatement of the law in 
this field. It will not be enough to find a particular point passed upon by the 
courts of one, two, or even of nine states. Statement of a rule thus derived as 
the “American law” without careful examination of its conformity to the 
underlying policy of this rule, might well serve to crystallize and to perpetuate 
the errors of a few states, in the law of many more states whose judges will 
have been derelict only in believing that they could safely rely upon the re- 
statement given to them for their guidance. 

Lastly Mr. Leach’s experience drives home the importance of having avail- 
able in any restatement of this field a careful exposition of the underlying policy 
of this rule. Only thus can there be laid a sound foundation for such a rejection 
of existing court decisions as he argues for in connection with the class gift 
rule of Leake v. Robinson. Only thus can such a restatement provide an ade- 
quate basis for the future growth and adaptations in this field to those new 
problems which are certain to arise and which will not have been specifically 
covered in any restatement, however thorough. 

To bring together the synthetic moral of this tale is not difficult. Perpetuities 
do not furnish a kernel which invites a statutory envelope. The effort thus to 
confine this body of law in a few sentences has been made in enough different 
states during the past centuries and with sufficiently bad results to justify 
much hesitance in another attempt at its statutory embodiment except where 
the local bar is found ready to improve the details of an already existent statute. 
Furthermore, the subject matter of pepetuities has so many facets, touches 
life in so many different ways, and has so large an ingredient of policy, that the 
effort to put it into a nutshell of any type is of necessity doomed to failure. 
Any formulation of this body of law is likely to lack utility almost in direct 
proportion as it increases its stress upon brevity. 

What then can be said of the proposed restatement of this part of the law 
of property? Surely it is a field in which lawyers and judges realize their need 
for guidance. Quite as surely it is one in which American decisions need re- 
examination in order to determine first, how much of the English common law 
has in fact been used as the basis for actual decisions in this country, and 
second, how much of this use embodies slavish copying rather than considered 
judgments as to the adaptability of the English precedents to the conditions 
of the present day. Since these are tasks performable by no existing agency 
except the Restatement, the task must be performed by the Institute or go 
unperformed. 
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It must be remembered that Harry Bigelow, before he attained the Dean- 
ship from which he has but recently retired, was charged with the leadership 
in the Restatement of the Law of Property. To that task he brought an ability 
to express simply, ideas which mature judgment showed to be simple; a facility 
in clarifying difficult problems where a semblance of simplicity would have 
been delusive; a willingness to search for and to weigh the authorities, old and 
new alike, without preconceptions. These qualities, if brought to bear in an 
attempt to restate the law of perpetuities, can produce, not the unattainable 
“nutshell” for this body of law, but what will be better than a “‘nutshell,”’ 
namely, a container worthy of its content, true to its ancestry, illuminating 
to those among us who seek guidance. 
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NOTES 


RECONSIDERATION OF SHARE CERTIFICATE 
NEGOTIABILITY 


The Uniform Stock Transfer Act makes share certificates negotiable to 
the extent that bona fide and value-giving certificate purchasers are insured of 
title if all necessary indorsements are regular and to the extent that both good 
faith and value are defined very broadly.' The purpose of this note is to ex- 


* Uniform Stock Transfer Act, §§ 1, 4-8, 22. The act as drafted by Professor Williston was 
approved by the Conference of Commissioners on Uniform State Laws in 1909. The act ap- 
plies only to stock in corporations organized within states that have adopted the act or a sim- 
ilar law, only to transfers within such states, and only to certificates issued after the adoption, 
Uniform Stock Transfer Act, §§ 22-3; Hunt v. Drug, Inc., 35 Del. 332, 156 Atl. 384 (1931). 
Voting trust certificates and share certificate receipts are not subject to the act, for these in- 
struments are evidence only of stock certificates and not of corporate shares, Union Trust Co. 
of Rochester v. Oberg, 214 N.Y. 517, 108 N.E. 809 (1915); Hearne v. Gillette, 151 La. 79, 91 
So. 634 (1922); Comm’r of Banks v. Chase Securities Corp., 10 N.E. (2d) 472, 485 (Mass., 
1937). 

The act also makes share certificates negotiable to the extent that bona fide and value-giv- 
ing certificate purchasers are insured of freedom from corporate liens not stated on the instru- 
ments and freedom from claims of prior owners’ creditors, Uniform Stock Transfer Act, 
§§ 13-15. These topics will not be discussed in this note because they are collateral to the 
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amine the negotiability provisions of the act, to analyze the asserted justifi- 
cations for these rules, and to suggest changes that may be advisable under 
modern practices in share certificate transactions. 


I. NEGOTIABILITY OF SHARE CERTIFICATES UNDER THE UNIFORM 
STOCK TRANSFER ACT 


The act defines good faith as simply honesty in fact.? If this means that the 
recipient of a certificate must have a “clear conscience,” then good faith refers 
to a state of mind and the test of bona fideness is completely subjective. A 
state of mind, however, can be demonstrated only through external manifesta- 
tions, and the standard of good faith depends upon the types of words and 
conduct which are considered as indicating dishonesty. Conceivably uncautious 
or careless business conduct could be considered as evidence of bad faith, for 
one who acts without due caution may be attempting to avoid actual notice 
of a defect. Were customary commercial patterns of carefulness used as stand- 
ards of measuring conduct, bona fides would mean “businesslike action” or 
commercial honesty. The Transfer Act, however, apparently intended a liberal 
test of good faith, for it provides that negligent conduct is not indicative of 
dishonesty. Where there is no actual notice, bad faith can be demonstrated 
only by proving knowledge that should put one on suspicion or by proving that 
the instrument was obtained “‘out of the ordinary course of business.”3 Since 


main problem of negotiability. Neither does the note consider whether assignment of a certifi- 
cate terminates any right the corporation may have to refuse recognition to shares represented 
by the certificate, for the Transfer Act, except for the provision that a corporation is protected 
in paying dividends to the registered owner, ignores the problem, Uniform Stock Transfer Act, 
§ 3. More specifically, the act does not provide whether a corporation may assert the defense 
of an infirmity arising when a certificate is issued against future purchasers of the instrument, 
nor whether the defense of consent by a predecessor in title may be asserted to bar a share- 
holder’s derivative suit. For a discussion of some of these problems, see a doctor’s thesis by 
William Starr, The Corporate Share Certificate and the Share: A Process of Merger (1935). 

The act has been adopted by the following twenty-eight states: Alabama (1931), Arkansas 
(1923), California (1931), Colorado (1927), Connecticut (1917), Georgia (1939), Idaho (1927), 
Illinois (1917), Indiana (1923), Louisiana (1910), Maryland (1910), Massachusetts (1910), 
Michigan (1913), Minnesota (1933), New Hampshire (1937), New Jersey (1916), New York 
(1913), Ohio (1911), Oregon (1935), Pennsylvania (1911), Rhode Island (1912), South Dakota 
(1921), Tennessee (1925), Utah (1927), Virginia (1924), Washington (1939), West Virginia 
(1931), Wisconsin (1913). 

? Uniform Stock Transfer Act, § 22. 


3 Concerning good faith in acquiring a share certificate, see De Boer v. Anthony, 15 N.E. 
(2d) 260 (Mass. 1938); Edgerly v. First Nat’l Bank of Boston, 292 Mass. 81, 197 N.E. 518 
(1935); Muffat v. Detroit-Macomb Land Co., 252 Mich. 692, 234 N.W. 148 (1931); Hazard v. 
Powell, 230 Ohio App. 71, 154 N.E. 357 (1926); Crosby v. Simpson, 234 Mass. 568, 125 N.E. 
616 (1920); 1 Meyer, The Law of Stock Brokers and Stock Exchanges 348 (1931). An inter- 
esting case is presented when a broker sells a correctly indorsed certificate against which a 
“stop transfer’’ order exists. If the broker furnishes his customer with other shares, the broker 
is deemed a bona fide purchaser of the shares represented by the challenged certificate: stock 
exchange rules may require the purchase of the replacement shares (see note 70 infra), and so 
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departure from customary commercial standards of care is often the only dere- 
liction that can be established, proof of bad faith in such cases is difficult under 
the Transfer Act. To this extent the good faith provision of the act does not 
materially limit the negotiability of share certificates.‘ 

The Transfer Act adopts the Negotiable Instruments Law definition of value 
as “an antecedent or pre-existing obligation” or “any consideration sufficient 
to support a simple contract”; the Transfer Act, however, goes further and 
expressly provides that security for an antecedent obligation constitutes value.s 
This broad definition would seem to indicate that even one purchasing for a 
“pepper-corn” is protected. An unusually low price, however, should be evi- 
dence of bad faith. The value and good faith requirements must, therefore, 
be construed together, and since both value and good faith are defined so 
broadly, these requirements cannot be said materially to restrict negotiability.® 

The Transfer Act provides that share title may be transferred only by de- 
livery of the share certificate indorsed either in blank or specially by the 
person appearing thereon as shareowner, or accompanied by a separate docu- 
ment of assignment similarly signed.’ Delivery “‘is effectual . . . . though made 


it can be said the broker acquires the original shares in the ordinary course of business, United 
States Gypsum Co. v. Faroll, 296 Ill. App. 47, 15 N.E. (2d) 888 (1938). The Illinois court re- 
lied on Gruntal v. Nat’l Surety Co., 254 N.Y. 468, 173 N.E. 682 (1930) (dealing with bonds), 
which, says Steffen, “‘by sheer force of assertion, gave the broker the immunities of a purchaser 
in good faith, although obviously he was in no real sense a purchaser,” Steffen, A Proposed 
Uniform Act Making Investment Instruments Negotiable, 34 Col. L. Rev. 632, 653 (1934). 

4 Cf. the good faith test in Gill v. Cubit, 3 Bar. & Cr. 466 (K.B. 1824) with that in Good- 
man v. Harvey, 4 A. & E. 870 (K.B. 1836); see Relation between Bad Faith and Notice under 
the N.L.L., 81 U. of Pa. L. Rev. 617 (1933). The Transfer Act does not expressly provide who 
has the burden of proving good faith, but presumably under Section 18 the common law gov- 
erns, and one purchasing after a theft must establish his good faith, Bank of the United States 
v. Cooper-Bessemer Corp., 146 Misc. 20, 261 N.Y. Supp. 687 (1932). 

5 Negotiable Instruments Law, § 25; Uniform Stock Transfer Act, § 22. 

6 See McAllister v. McAllister Coal Co., 120 N.J. Eq. 394, 184 Atl. 716 (1936); Adams v. 
Silver Shield Min. & Mill. Co., 82 Utah 586, 21 P.(2d) 886 (1933) (holding that acquisition of 
a share certificate through a property settlement contemporaneous with a divorce does not 
make one a holder for value). 

7 Uniform Stock Transfer Act, § 1. This note will for convenience use the term “‘indorse”’ to 
include signing a separate document assignment. The usual ‘‘separate document” is a power ¢f 
attorney to “‘sell, assign, or transfer,” but no particular form is necessary, Holmes v. Holmes, 
182 Wis. 163, 196 N.W. 248 (1923). For cases discussing indorsements, see Crosby v. Simpson, 
234 Mass. 568, 125 N.E. 616 (1920); Moulin v. Ideal Savings & Homestead Ass’n, 178 So. 521 
(La. App. 1938); Clark v. Western Feeding Co., 10 Cal. App. (2d) 727, 52 P. (2d) 991 (1936). 
The title transfer requirements of the Transfer Act are usually held not to govern an attempted 
share transfer unless a third party’s rights intervene, In re Cornell’s Estate, 282 Pa. 555, 128 
Atl. 503 (1925); In re Estates of Antkowski, 286 Ill. App. 184, 3 N.E. (2d) 132 (1936). But 
see Parker v. Colonial Bldg.-Loan Ass’n, 111 N.J. Eq. 49, 161 Atl. 353 (1932). Between im- 
mediate parties to a transfer, title passes at the time intended; since a third party’s rights may 
prevent this title transfer, it is often said ‘‘equitable title” passes when intended, while “‘legal 
title” passes upon compliance with the act’s transfer provisions, Stuart v. Sargent, 283 Mass. 





500 THE UNIVERSITY OF CHICAGO LAW REVIEW 


by one having no right of possession and having no authority from the owner 
of the certificate or from the person purporting to transfer title.’’* In other 
words, possession of a regularly indorsed instrument gives rise to a presumption 
of ownership or power to pass title. Although the act does not specifically 
state that a thief may transfer title by delivering a correctly indorsed certifi- 
cate, nevertheless, the Uniform Commissioners intended that the act should 
give “full negotiability to certificates of stock,”® and it is now well settled 
that even a thief may pass good title.*° But whenever the indorsement is 
special, only a a delivery to the named indorsee is an effective delivery.” 

A forged indorsement on a certificate cannot deprive a shareowner of his 
rights; a genuine indorsement is thus a form required for negotiability. Even 
if the owner indorses in blank, an erasure and subsequent duplication of the 
signature results in protection being denied to one purchasing after the altera- 
tion; it is said the purchaser relies upon a forgery rather than upon the owner’s 
indorsement.” There is nothing in the nature of things, however, which pre- 
vents legislating that delivery of a falsely indorsed or an unindorsed share 
certificate passes good title. Share certificates would then be treated like bearer 


536, 186 N.E. 649 (1933); Reinhard v. S. B. Roby Co., r10 Misc. 152, 179 N.Y. Supp. 781 
(1920). The prior in time of two equitable titles prevails, Good Fellows Associates, Inc. v. Sil- 
verman, 183 Mass. 173, 186 N.E. 48 (1933); Suchy v. Frankenberg, 251 App. Div. 349, 296 N.Y. 
Supp. 545 (1937). 

§ Uniform Stock Transfer Act, § 5; Ripley v. J. Murray Walker & Co., Inc., 286 Mass. 264, 
190 N.E. 532 (1934); Connolly v. People’s State Bank, 260 Mich. 352, 244 N.W. 500 (1932); 
Patterson v. Fitzpatrick McElroy Co., 247 Ill. App. 81 (1927). 

* The Commissioners’ notes to Section 5 of the Uniform Stock Transfer Act. 


*© Turnbull v. Longacre Bank, 249 N.Y. 159, 163 N.E. 135 (1928), noted in 38 Yale L. J. 390 
(1929); Peckinpaugh v. H. W. Noble & Co., 238 Mich. 464, 213 N.W. 859 (1927). But see dis- 
sent in Jackson v. Peerless Portland Cement Co., 238 Mich. 476, 213 N.W. 863 (1927), main- 
taining that the Transfer Act does not apply to shares taken feloniously; see also 27 Mich. L. 
Rev. 93 (1928). In explaining why a thief should be able to pass good title, it is said that a cor- 
rectly indorsed certificate appears the same to a purchaser whether it has been stolen, lost, or 
entrusted to a wrongdoer, Seymour, The Proposed Uniform Stock Transfer Act, 9 Cal. L. Rev. 
186, 194 (1921). 

See Uniform Stock Transfer Act, § 21, providing that after a special indorsement, the 
special indorsee appears by the certificate to be the shareowner, and his indorsement is neces- 
gary again to transfer share title. But cf. Parker v. Roberts, 243 Mass. 174, 137 N.E. 295 
(1922), noted in 23 Col. L. Rev. 488 (1923), for the analogous situation in the case of a 
promissory note. 

 Nat’l Surety Co. v. Indemnity Ins. Co. of N.A., 237 App. Div. 485, 261 N.Y. Supp. 605 
(1933). The purchaser is not protected even if a special indorsee’s name is erased, leaving 
what appears to be a blank indorsement, Place v. Chaffee, 251 Mass. 508, 146 N.E. 722 (1925). 
Where the erasure is skillful, the rule seems hard on purchasers, insofar as the Transfer Act 
permits reliance on the owner’s blank indorsement. An explanation of the result may be a de- 
sire to promote examination for erasures; a suggested preventative is to print certificates on 
paper that exposes erasure. 
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bonds, and would in effect be more negotiable." Greater care would be re- 
quired to safeguard stock ownership, but there is no reason to believe that stock 
would become a less desirable form of investment.'4 Eliminating the indorse- 
ment requirement, however, is said to be impractical because stock certificates 
are almost always registered and the registry is highly convenient for deter- 
mining who can vote and receive dividends.’ But turning share certificates 
into bearer instruments would not impede maintaining the registry: instead of 
substituting registrations upon receipt of correctly indorsed certificates, as is 
the practice today, corporations could enter transfers upon receiving unindorsed 
certificates. The only practical difference to corporations would be that theft 
of share certificates might increase, and the corporations would become in- 
volved in more litigation concerning conflicting claims to stock shares."® 


II. EXPLORING THE JUSTIFICATIONS FOR THE NEGOTIABILITY CON- 
FERRED UPON SHARE CERTIFICATES BY THE TRANSFER ACT 


At the time the Transfer Act was drafted, and even today, the first argument 
in support of share certificate negotiability is that “‘it is in accordance with 
mercantile custom.”*? This however is a loose manner of speaking, for negotia- 
bility is not a matter of business practice but a legal principle for deciding 
conflicting claims of ownership. What the mercantile custom proposition prob- 
ably means is that businessmen consider certificates to be readily transferable 
and consider possession of a correctly indorsed instrument as giving the pos- 
sessor a right or power to transfer the obligation represented. The custom argu- 
ment rests upon the assumption that the standard commercial patterns of con- 
duct do not require an honest person to look behind a correctly indorsed share 
certificate; the law should not distort these accepted business patterns except 
in the interests of society as a whole. It is to be doubted, however, whether 
the assumption has any basis in fact. Cautious brokerage practices would 
indicate that even stock brokers do not act as if they considered share certifi- 
cates to be negotiable. Only a few of the Chicago brokers interviewed during 
this study realized that certificates in corporations organized in states having 
the Transfer Act are more negotiable than certificates in other corporations. 


13 Share certificates would become more negotiable in the sense that one of the forms now 
required for negotiability and for transfer—a correct indorsement—would be unnecessary, and 
even unindorsed (or falsely indorsed) certificates would then be negotiable. 

4 But see Coats v. Guaranty Bank & Trust Co., 170 La. 871, 875, 129 So. 513, 514 (1930) 
stating that if a regular indorsement were not required to transfer title, stock would become 


“less valuable as an article of commerce.” The court, however, gives no reasons to support its 
belief. 


*8 See Uniform Stock Transfer Act, § 3. 
16 See pp. 510-11 infra. 
*7 The Commissioners’ note to Section 5 of the Uniform Stock Transfer Act. 
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All of the brokers interviewed asserted that they did not treat the two types 
of certificates differently.** 

Whenever the “mercantile custom” argument is raised, it is usually supple- 
mented by the contention that the “interested” commercial society desires 
negotiability of share certificates."® But who are the members of this “inter- 
ested” group? If everyone having dealings in share certificates desired nego- 
tiability, then obviously there would be no reason for deciding share contro- 
versies according to any other principle unless vague notions of public policy 
intervened.” But we should regard with suspicion any statement that all 
interested persons have expressed a desire that share certificates be made 
negotiable. The large mass of stockowners are practically voiceless; in this 
respect they resemble the great bulk of “consumers” in our economy. It is 
much more probable, therefore, that the phrase “interested community” refers 
only to those members of that community who are sufficiently organized to 
express themselves. In this smaller group are the bankers and stockbrokers 
and their insurers." The brokers buy and sell stock, sometimes acting as vendors 
or purchasers, but usually as agents. The bankers and the brokers advance 
money on stock collateral. Naturally it is to the advantage of both for the 
law to say that if they honestly accept a regularly indorsed instrument, no 
prior owner can claim the shares represented thereby.” And of course it is to 

*8 Of twenty-four brokers interviewed in the Chicago area, only five knew there was a legal 
distinction as to negotiability between shares in corporations organized in states having the 
Transfer Act and shares in corporations organized in other states, see note 1 supra. Two out of 
the five had studied law. 


*9 It was decided by the Conference of Commissioners on Uniform State Laws that “full 
negotiability ought to be given to these instruments of commerce if the Conference were to 
act in response to the business sentiment of the country ....”” Proceedings of the Conference 
of Commissioners on Uniform State Laws, ror (1910). 

2° An example may be taken from the development of the negotiability of bills and notes. 
Early merchant court cases involved only merchant traders, who as a class desired negotiability, 
Holdsworth, The Origins and Early History of Negotiable Instruments, 31 L. Q. Rev. 12, 173, 
376 (1915). Later in the common law courts, non-merchants were allowed to declare on the 
custom of merchants by employing the fiction that one who used a commercial instrument 
must be a merchant, see Claxton v. Swift, 2 Show. 494 (K. B. 1686). But when non-merchants 
became concerned with these instruments, negotiability should not have been justified by say- 
ing ‘‘all the merchants desire it.” 


#« Even though brokers and bankers may not fully realize how they benefit from negotiabil- 
ity, nevertheless their lawyers are aware of the advantages. The lawyers often advise the 
brokerage group as to what legislation should be favored, etc. We might well ask whether the 
negotiability provided for in the Transfer Act was not a direct result of the climate of opinion 
prevailing at the time the act was drafted, which could be characterized as one favorable to 
finance capitalism. 

72 Conservative brokers sometimes say that they do not care what rule is adopted concern- 
ing negotiability, for the Transfer Act’s lenient rule benefits only the careless and “shady 
houses.”” These utterances, however, must not be taken too seriously, for in speaking ‘‘off the 
record,”’ the same brokers admit that every once in awhile someone “‘puts something over’’ on 
them. 
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the advantage of the insurance companies to be relieved from liability under 
the same circumstances.*? But is it also to the advantage of that large inter- 
ested class which may be termed “the investors”?*4 Certainly the inability of 
investors to reclaim their stock when the indorsed representative certificates 
are in the hands of bona fide purchasers, does not of itself work to the investors’ 
advantage. This is especially true insofar as stock certificates (to repeat the 
stereotyped phrase) ‘may be examined only at long intervals,’ and investors, 
especially in rural areas, do not adequately safeguard their certificates and 
are rather susceptible to being defrauded into intrusting their stock to swin- 
dlers.* The interests of brokers and bankers, therefore, must be weighed against 
the interests of investors. Negotiability should be adopted only if it also bene- 
fits investors or the economic society as a whole. 

To demonstrate that share certificate negotability is beneficial to investors, 
it is argued that negotiability protects purchasers’ expectations, that investors 
must be purchasers at one time or another, that the investing and purchasing 
classes roughly coincide, and that negotiability protects the entire purchasing 
class at the expense of individuals in the class.?” It is contended, therefore, that 
the individuals who are hurt by negotiability have no cause to complain: They 
benefit by the rule in their capacity as purchasers, and as owners they could 
have easily protected their share rights by refraining from indorsing, by not 
having trusted a dishonest person, or by more adequately safeguarding their 
instruments. In addition, it is said that purchasers (or pledgees), under any 
other rule, would have the onerous burden of inquiring from the registered 


owner whether the person in possession of the certificate has the right to 
transfer title to the shares represented. This argument would perhaps justify 
share certificate negotiability were it not for one thing: share certificates rarely 
pass from hand to hand as does money, but in more than ninety-nine per cent 
of all stock transfers, a broker is employed to buy or sell the shares.** Once 


3 The insurance companies often carry on the litigation arising out of their customers’ 
transactions. 

24 Many brokerage firms are “‘investors.’’ But for purposes of simplicity this note assumes 
that the “‘investor class” is limited to persons outside the brokerage system. 

2s MacChesney, Uniform State Laws 55 (1916). Previously, MacChesney says: “While it 
is true that in certain financial centers like New York City and possibly Chicago also, it is 
probable that a considerable percentage of certificates of stock are used as collateral, in the ag- 
gregate, in my judgment, they form only a small proportion of the total stock investments 
which are affected by such a provision ” See also, Seymour, The Proposed Uniform Stock 
Transfer Act, 9 Cal. L. Rev. 186, 187 (1921), citing MacChesney. 

26 See, for example, Rand v. Hercules Powder Co., Inc., 129 Misc. 891, 223 N.Y. Supp. 383 
(1927). 

*7 For a similar argument in the case of bonds, see Steffen, A Proposed Uniform Act Mak- 
ing Investment Instruments Negotiable, 34 Col. L. Rev. 632, 654 (1934). 

28 No adequate statistics are available to determine what proportion of share transfers are 
outside the brokerage system, but transfer agents and brokers all agree that the percentage is 





504 THE UNIVERSITY OF CHICAGO LAW REVIEW 


the professional broker enters upon the scene, the picture changes. The pur- 
chaser can secure protection by requiring his broker to certify that all necessary 
indorsements are regular and that the shares acquired are not subject to adverse 
claims.*® With brokers making the actual purchases, the purchaser and inves- 
tor classes no longer coincide.*° Furthermore, the broker as a purchaser is in a 
position to inquire whether the registered owner has authorized the transfer. 
And in addition, the broker is also in a position to insure against losses 
which may be assessed against him for making an unauthorized transfer.# 
Under these conditions would it be right to justify share certificate negotiability 
by arguments which ignore the brokerage system—the outstanding feature of 
stock transfers? 

One argument for negotiability of share certificates remains to be investi- 
gated. Corporate stock shares are a capital-raising device which operates 
through shares being considered as investments. Corporate assets and earning 
power underlie share value, but desirability as an investment rests also upon 
custodial convenience and marketability. It is said that negotiability enhances 
salability because purchasers will be more willing to buy if they are assured of 
freedom from the claims of prior owners. Increased salability of share certifi- 
cates means that stock shares would be more liquid and hence more desirable 
investments. Obviously this result would benefit the investor class, and per- 
haps the entire free enterprise economy.*? But the existence of a brokerage 
system makes the argument fallacious. In general, neither one who purchases 
through or from a broker nor one who sells to or through a broker will be 


extremely small. At the present time, approximately three million shares are transferred 
through brokers daily, so that about thirty thousand shares would have to be transferred out- 
side the system in order for these latter transfers to constitute one per cent of all transfers. 


29 Notes 88 and 89 and related texts, infra. 


3° Although brokers usually purchase as agents for investors, nevertheless the agency rela- 
tionship is peculiar, so that we reasonably can make a dichotomy between “brokers” on one 
side and “investors” on the other. See note 89 and text, infra. 


3 Notes 56 and 57 and related texts, infra. 


32 Of the Chicago brokers interviewed, all the large firms and several small houses carried 
insurance, note 60 infra. 


33 ‘The purpose of . . . . [the Uniform Stock Transfer Act]... . is to enable those dealing 
with certificates of stock . . . . to rely upon them as reliable evidence of title. This facilitates 
business by making the circulation and transfer of property as easy, safe, and certain as possi- 
ble, and protecting purchasers and lenders acting in reliance upon these documents which are 
the customary indicia of title. The security of a large amount of stock transfer, credit, and 
banking business rests upon such evidence of title,” Ballantine, Private Corporations 473 
(1927). ‘An effective functioning of the markets for the trading of stock requires a fluid, un- 
hampered transfer of shares of stock merely by delivery of the certificate,” The Uniform Stock 
Transfer Act, 32 Col. L. Rev. 894 (1932). See also Berle and Pederson, Liquid Claims and Na- 
tional Wealth (1934), advancing the theory that negotiability aids liquidity and so benefits the 
economy. 
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significantly affected by whether or not share certificates are negotiable.*4 
Transactions outside the brokerage system are so insignificant that it is folly 
to contend that they materially affect the salability or liquidity of shares. 

The negotiability conferred upon share certificates by the Uniform Stock 
Transfer Act remains unjustified. The mere fact that negotiability is a simple 
principle, perhaps a rule of thumb, does not adequately recommend its adop- 
tion for deciding cases; simplicity only too often results from blindly accepting 
unexplored principles. The remainder of this note will attempt to explore 
principles which should underlie rules for deciding conflicting claims to stock 
ownership. 


Ill. CONSIDERATION OF PRINCIPLES TO SUPPLANT NEGOTIABILITY 


Since the stock-brokerage system (including the banks) plays such an im- 
portant role in stock transactions, any rules for determining controversies aris- 
ing out of stock transfers must reflect the system’s operation. But there are 
still a few transfers completely outside brokerage circles, and principles that 
work justice within the system may not do so in other controversies. Two sets 
of principles may therefore be needed inasmuch as the two types of transac- 
tions are fundamentally different. 


A. TRANSACTIONS WITHIN THE STOCK-BROKERAGE SYSTEM 


The stock-brokerage system consists of individuals, partnerships and cor- 
porations, labelled brokers, licensed by states to engage in the business of 
buying and selling securities. In addition, banks that perform investment serv- 
ices for their customers and that advance money on stock collateral are an 
integral part of the system.’ Brokers usually buy or sell securities for others 
on a commission basis, and when they act for themselves, disclosure of that 
fact might be necessary.** The brokers are located chiefly in the large financial 
centers, especially in cities having stock exchanges ;3’ the larger firms are usually 


34 One who purchases from a broker need not be materially affected by negotiability, for he 
can procure the broker’s guarantee, see note 89 and text, infra. A registered owner who sells 
through a broker will not be concerned with the negotiability of his certificate. Only where the 
registered owner appoints a new agent to deal with the broker or where one other than the reg- 
istered owner represents himself to the broker as shareowner does negotiability substantially 
affect the transaction. The broker’s caution may slow down the sale. P. 512 infra. 


3s Brokers and bankers often cooperate in engineering stock transactions. Brokers consider 
banks as part of the general stock-investment scheme, for banks not only loan money on stock 
collateral, but often purchase securities for their customers, guarantee indorsements, and fur- 
nish information concerning strangers. Before the National Banking Act of 1935 many nation- 
al banks conducted extensive brokerage businesses. 

36 See 1 Meyer, The Law of Stock Brokers and Stock Exchanges 249, 279 (1931). 

37 The following American cities have stock exchanges: Baltimore, Boston, Chicago, Cin- 
cinnati, Cleveland, Colorado Springs, Detroit, Los Angeles, Milwaukee, Minneapolis, New 
Orleans, New York, Philadelphia, Pittsburgh, Richmond, St. Louis, Salt Lake City, San Fran- 
cisco, Seattle, Spokane, Washington, Wheeling. The Chicago Classified Telephone Directory 
for Sept. 1939 lists 387 “Investment Securities” firms. 
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members of the exchanges. Only members can sell on an exchange, but non- 
members often have agreements with members by which they trade on the ex- 
change through the members. Securities not listed on an exchange are sold “‘over 
the counter.’’* All exchange and most over the counter sales consist of a pur- 
chase by one broker from another broker:*° the buyer’s broker purchases from 
the seller’s broker, and the selling broker must always guarantee all indorse- 
ments to the buying broker.*° 

Towns, small cities, and rural areas usually are not directly served by the 
brokerage system; the volume of trade does not warrant permanent brokerage 
establishments, and “traveling salesmen” brokers are rare.“ Large investors 
in these areas often establish accounts with brokerage firms in larger cities.” 
The remainder of the populace is only indirectly served by the brokerage sys- 
tem through the local banker, who often acts as an investor’s agent in dealing 
with city brokers.‘ But on the whole, the great bulk of the populace in the 
smaller communities shows little interest in stock as a form of investment. 

With this system as a base, how should a redrafted Transfer Act adjust 
rights between a shareowner who has been wrongfully separated from his cer- 
tificate, a broker who sells the certificate at the request of some third person 
(who has since disappeared), other brokers who receive the certificate by way 
of purchase or pledge, and a private investor who purchases the shares repre- 
sented by the instrument? On the one hand, if justice permits, the rules of 
law which form the answer to this question should neither require brokers to 
adopt costly new practices nor unduly slow up brokerage transactions; brokers 
often operate on a small profit margin and speed of brokerage transactions 

38 The value of securities sold over the counter in the United States is approximated at 


twice the value of securities sold through the exchanges. A relatively small amount of listed 
securities are sold over the counter. 


39 Brokers are furnished with a constant stream of information as to shares offered and de- 
sired. A broker can locate with amazing rapidity a share offered for sale. In one transaction 
witnessed, a Chicago broker located a certificate in a small New Jersey corporation within five 
minutes after the customer requested a purchase. The selling broker was in New York. 

4 Note 69 and text, infra. 


* During the boom years of the twenties, brokers operated in towns that are now without 
direct brokerage service. The “‘traveling salesman” broker has been more prevalent in the Mid- 
dle West than elsewhere. Sometimes large brokerage firms have ‘‘customer men’”’ who travel 
through the countryside. 


4 One Chicago firm stated they had “‘regular” customers as far north as Green Bay, Wis., 
a distance of 211 miles. 


43 The local banker sometimes opposes rather than aids brokerage interests. The country 
banker, according to brokers, often discourages his customers from purchasing stock and at- 
tempts to sell them local real estate mortgages. Just how widespread this practice is has never 


been determined, but many of the smaller brokers feel that it materially decreases stock pur- 
chases. 


44 This statement becomes less true as a speculative spirit surges through the country. An- 
other qualification may be needed when a local community becomes enthused about a neigh- 
borhood development that is financed by a stock issue. 
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underlies the liquidity of corporate shares, making them a desirable form of 
investment. On the other hand, practices which have already been adopted 
by many brokers without proving too costly or burdensome and which pre- 
vent injury to investors should be encouraged. The law, therefore, should 
hold brokers to standards of conduct set by careful members of their own 
group. Twenty-four brokers in Chicago, ranging from the largest to one of the 
smallest, were questioned as to their practices. The information obtained con- 
stitutes the foundation for the remainder of the note.“ 


I. ENTRANCE OF A CERTIFICATE INTO THE BROKERAGE SYSTEM 

The first phase of an ordinary brokerage transaction is a broker taking a 
stock certificate from a non-broker either to sell on the market or to purchase 
for himself.47 Controversy between the broker and the registered owner of the 
certificate arises either if the owner’s indorsement was forged, or if one without 
authority presented the correctly indorsed certificate to the broker. There are 
three alternative rules for resolving the controversy: (1) the broker is im- 
mune if he acted honestly; (2) the registered owner may sue the broker for his 
stock or the value thereof; or (3) the comparative diligence of the broker and 
owner is weighed, and the loss is either borne by the less careful party or is 
split if both are equally careless.** The Transfer Act adopts the first rule if the 


4s Brokers’ profits at the time of this writing are meager. Chicago brokers are all complain- 
ing, apparently with some justification, that the present inactive market has pushed them to 
the wall. One reason for this is that many of the organizations are geared to function most 
efficiently in a market such as existed in 1929. See 33 Time 61 (Feb. 12, 1940). 

46 It is fully recognized that the method of investigation employed to gain information for 
this note is far from scientific. In a sense, the procedure followed resembles the discredited and 
abandoned anthropologists’ device of questioning the wise men and elders of the tribe. The 
resemblance is all the more close in that brokers consider themselves as a “fraternity,” and 
though frequently reluctant to answer specific questions, they, just as the tribal elders and 
wise men, often delight in recounting interesting experiences. In order to overcome the diffi- 
culties of obtaining accurate information, several brokers were contacted through an inter- 
mediary who possessed their confidence. But despite this precaution, the author willingly ad- 
mits that his limited efforts do not furnish a satisfactory basis (such as that provided by the 
Underhill Moore studies) for determining the best solutions to the problems involved. The 
purpose of this note, however, is not to solve these problems, but only to raise them. It is hoped 
that others will confirm the findings of the author, for it may well be that brokerage practices 
are not uniform throughout the country or that the author was misinformed. 

47 The first phase of a stock transaction may be a pledge of a certificate to a bank. The 
bank should be treated as a broker who takes stock to sell, for the problems confronting the 
bank and broker are the same, and they have identical facilities for protecting themselves. 

Henceforth only ‘“‘typical” brokerage transactions will be discussed. Many variations 
exist, but the same principles can be applied in adjudicating controversies arising therefrom. 
Special situations deserving attention will be discussed in footnotes. 

4* Rule (1) makes share certificates negotiable; rule (2) makes certificates non-negotiable; 
rule (3) does not make certificates negotiable, but accomplishes a similar result in some cases 
by way of estoppel doctrines, Harvey, Victims of Fraud (1932) (who says we should call this 
a “relative diligence” principle, rather than an estoppel principle, for the meaning of estoppel 
has been overly narrowed by judicial precedents). 
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certificate is genuinely indorsed and the second rule if the indorsement is forged. 
But is this result sound in the light of cautious brokerage practices? 

Brokers say that taking a stock certificate resembles cashing a check: there 
is danger of the indorsement being forged only if the presenter is not well 
known. Just as bankers will not cash checks for a stranger, brokers should 
protect against a forgery by demanding sufficient identification from a stranger 
who requests share certificates to be sold.4? The minimum identification that 
brokers claim to require from strangers varies. Some admit being satisfied with 
lodge cards, a driver’s license and/or a mention of an established customer’s 
name. Others, more cautious, require a written or personal introduction from 
a regular customer or another broker. Still other brokers assert they refuse 
to deal with a stranger unless his signature is guaranteed by a bank.’° The 
degree of care exercised, however, may depend upon the value of the stock in- 
volved and the profit which the broker stands to make. Furthermore, brokers 
often acquire great confidence in their powers of discernment; as one broker 
said: “Regulations are regulations and rules are rules, but judgment and ex- 
perience are most important. Each case must be treated separately. After all 
these years I can almost feel whether I am in the presence of an honest person 
or a crook.”’* But since brokers do have expedient devices for detecting forgers 


49 Curiously enough, about one-half of the brokers interviewed mentioned the check 
analogy. 


s° The bank guarantee of a signature is a peculiar device. Banks apparently will guarantee 
the signatures of their customers, but not of strangers. Most banks will guarantee a stranger’s 
signature if the stranger procures a customer of the bank to guarantee it first. There is doubt 
as to whether a bank is legally bound on its guaranty, Christy, The Transfer of Stock § 44 
(2d ed. 1940); but brokers often consider banks to be at least morally bound. One broker 
said that sometimes he is not even satisfied with a bank guaranty and requires in addition the 
registered owner’s signature card from a bank—-so as to be able to compare signatures himself. 


s* Surprisingly enough, most brokers say that they do not worry much about one who pre- 
sents a large block of a well-known (listed?) stock for sale. A person owning such a certificate 
will be well known in the business community and can identify himself easily. Furthermore, 
he will be acquainted with commercial practices and will not leave his certificate unguarded; 
if the instrument is missing, he will immediately have all brokers notified via the ticker (if the 


shares are listed). Certificates representing a small number of shares cause brokers the most 
trouble. 


5? Many brokers apparently share this view, although they do not always admit it. One 
transaction witnessed at a reputable firm is interesting. A young lady asked the broker to 
sell one share of American Telephone & Telegraph Company. The broker had never seen her 
before, but merely asked her (1) name, (2) address, and (3) occupation. Upon being informed 
she was a telephone operator, the broker took the instrument for sale, gave a receipt, and agreed 
to mail a check in three days. When asked how he knew the lady was the registered owner, the 
broker replied that ‘telephone operators often receive shares as bonuses,” that “‘she was just 
like all the rest of the telephone operators,”’ and that “‘had she been attempting to sell someone 
else’s certificate, she would have been so nervous her teeth would have chattered!” But the 
broker was not relying solely upon his ability to size up strangers, for he agreed to make the 
check payable to the registered owner of the certificate, see the text of note 57, infra. 
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and since many brokers at least claim to employ these devices today, the law 
wisely adopts a prophylactic rule according to which brokers who accept 
falsely indorsed certificates are penalized irrespective of the registered owner’s 
reckless conduct.53 This rule may make brokers skillful in detecting forgeries, 
for the analogous Price v. Neal rule has encouraged bank tellers to develop 
great skill in scrutinizing signatures.5¢ Moreover, identification precautions 
should be considered as part of the brokerage business, which is in a position 
to insure against losses arising through forgeries. 

There is little disagreement with the rule imposing liability where the broker 
takes a falsely indorsed certificate, probably because commercial society con- 
siders a genuine indorsement to be a form necessary for transfer. But possibly 
because there is some magic in a genuine indorsement, no one inquires whether 
the broker’s facilities for protecting himself are so different that his rights 
should be changed when there is a correct indorsement but no authority to 
transfer title. When a shareowner has indorsed his certificate and another 
presents it to a broker, the broker’s problem is to ascertain whether the pre- 
senter has authority to transfer share title. In defense of the Transfer Act 
rule that an honest broker is protected if the owner’s indorsement is genuine, 
it is said: 
any rule of law . . . . that places upon the bona fide purchaser of a stock certificate the 
hazard of determining at his peril, whether or not the owner thereof freely, voluntarily, 
and without fraud or misrepresentation, indorses the same for the purpose of making a 
transfer thereof, would subject brokers to so great a liability as to make the risks of the 
business greater than a cautious man would assume. 


But this is not true! Brokers have two simple devices which they can and 
often do use whenever an indorsed certificate is presented by one other than 
the registered owner. The presenter may be required to procure on the broker’s 
standardized form blank a waiver signed by the registered owner and perhaps 
notarized. More cautious brokers claim that in addition they require the 
registered owner’s signature to be guaranteed by a bank or the owner’s signa- 
ture to be on file for comparison. If the presenter says he is selling for the 
registered owner, and if the broker does not wish to contact the owner to verify 
the presenter’s story, the broker can issue a check payable to the registered 

53 The registered owner may sue the broker for converting the falsely indorsed instrument; 
if the broker still has the certificate, the owner may recover it. Note 68 infra. 

% Price v. Neal, 3 Burr. 1355 (1762). 

5s Negotiability of Corporate Stock, 17 Va. L. Rev. 486, 488 (1931), quoting from the Pe- 
tition of Sloss and Ackerman, Amici Curiae, for a Hearing in Bank, in Powers v. Pacific 
Diesel Engine Co., 266 Pac. 801 (Cal. 1928), rev’d 206 Cal. 334, 274 Pac. 512 (1929). 

56 Requiring a signed waiver does not afford complete protection to investors, who may be 
duped into signing a waiver or who may leave signed waivers with their certificates. But both 
of these happenings are unlikely, and furthermore, a broker may well be suspicious of a stranger 
who already has a waiver from the registered owner. Perhaps the broker should require the 
customer to have the registered owner sign the broker’s own waiver blank. 
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owner.5’ The presenter must then either procure the indorsement of the owner, 
in which event a fraud will be detected, or forge the indorsement, in which case 
the bank must either detect the forgery or re-credit the broker’s account. How 
can these practices be called too burdensome on brokers? 

If a broker not employing the foregoing protective devices takes a correctly 
indorsed instrument from a thief, finder, or one without selling authority, why 
should not the broker bear the loss despite the registered owner’s carelessness?s* 
Knowing that indorsed instruments are sometimes lost or misappropriated, 
brokers should be on guard when one other than the registered owner offers 
certificates for sale. The brokerage business is in many ways a public service, 
and part of that service certainly should include adopting simple devices which 
would protect the property interests of investors.5* Furthermore, the individual 
stockholder is rarely in a position to insure against loss, theft, or misappropria- 
tion of his certificates, whereas brokers can carry insurance against selling 
stock without the shareowner’s consent. As a matter of record, many large 
brokers and a few small ones carry such insurance and usually do not feel that 
the premiums are too high. The usual provision in these policies relieving 
the insurance company of liability if the broker fails to exercise “reasonable 
care” tends to promote cautious brokerage practices. 

Not only is the Transfer Act rule protecting the subjectively honest broker 
unnecessary but it may have deleterious effects. A substantial evil in our soci- 
ety is the professional “fence’’—the person or organization specializing in the 
purchase of stolen items. Theoretically the fence should be eliminated through 


enforcement of the criminal law, but actually the fence has managed to operate 
with many articles despite threatened criminal penalties. Property law must 
take the fence into consideration. Not much traffic in stolen share certificates 


57 Many stock transactions are carried on by an owner’s authorized agent. Where there 
has been a course of dealings through a certain agent, the broker should be able to trade with 
the agent without contacting the registered owner each time. Normal agency principles should 
govern rights in this situation, and the owner should be required to notify the broker when the 
agency is terminated. 

S* If the registered owner is another broker, perhaps we should adopt a comparative dili- 
gence test in adjudicating the controversy. For even though the broker taking the instrument 
for sale is in a position to verify his customer’s authority, it seems unfair to place the loss on 
him if the other broker was even more careless in losing the instrument. Therefore, the general 
principles advocated in this note perhaps should be restricted to where the registered owner is 
outside the brokerage system. 


s® Even if all brokers adopted the protective devices, investors would not be completely 
protected. One who wrongfully acquires a correctly indorsed instrument could have the cor- 
poration issue a new certificate in his name and then sell the new instrument through a broker. 
Perhaps we should prevent this occurrence by requiring that a licensed broker or a bank or 


trust company must certify that the registered owner has authorized the transfer. Note 81 
and text, infra. 


*° No premium figures could be obtained, but several brokers suggested that in computing 


premiums insurance companies considered the size of the brokerage firm and the firm’s care- 
fulness. 
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has been uncovered, probably because registration of share certificates increases 
the fence’s inability to dispose of the shares; the absence of registration ex- 
pedites traffic in stolen bearer bonds. Nevertheless, brokerage circles have at 
times been troubled by “shady houses” which close their eyes in purchasing 
stolen certificates.“ A pretense of honesty is rather simple, so that the Transfer 
Act provision is a boon to the very institutions that we should exterminate. 

A second evil which the Transfer Act fosters is the professional swindler 
who procures indorsed certificates through misrepresenting that he is the 
issuing company’s agent for exchanging certificates, attempts to sell the 
shares, and to pocket the proceeds. Today the swindler often tries selling 
to or through brokers, who are protected by the act as long as they appear to 
be “honest.” Holding brokers to a more stringent standard of conduct would 
terminate one of the swindler’s chief outlets. Perhaps, however, the swindler 
might be driven to selling only directly to the public, and this must be con- 
sidered in discussing transactions outside the brokerage system. 

Besides being unjustified and perhaps having deleterious effects, the Transfer 
Act’s negotiability and good faith provisions require of brokers a lower stand- 
ard of conduct than they have set for themselves. Most brokers do much more 
than merely act “honestly,” even when they know the law will protect them. 
The reasons for this are far from altruistic. Brokerage houses like to be con- 
sidered as “substantial” or “conservative” firms, and so they often attempt 
to impress new customers with extremely cautious business methods.®? Further- 
more, litigation is costly, furnishes bad publicity, reveals agency secrets, and 
sometimes necessitates political intrigues ; consequently brokers usually attempt 
to stay out of the courts.*4 The broker’s attitude is not changed by carrying in- 
surance, since increased litigation may mean higher premiums in future years. 
Finally, among honest brokers it is a matter of pride to frustrate a crook and 
avoid being fooled by a “slicker.”’ In the light of these considerations it is 
dubious whether the Transfer Act provision protecting “honest” brokers will 
encourage less cautious brokerage practices among reputable firms which today 
in no way differentiate between stock certificates that are governed by the 

‘ Brokers seem reluctant to admit that there are such things as “‘shady houses.” But after 
extensive questioning, quite a few brokers said they ‘‘sort of recall” firms that “‘may have been 
involved in suspicious purchases and sales.”’ 

62 The best evidence that swindlers operate in this manner is that many brokers have foiled 
attempts of swindlers to unload securities. One broker mentioned that he had uncovered a 
pair of swindlers who had defrauded a large number of shareholders in Iowa and who were at- 
tempting to sell the securities in Chicago. Even though the swindlers had obtained signature 
guarantees by a large national bank, the broker was suspicious because the swindlers had 
certificates of many different registered owners. 

63 A broker usually makes only a small profit from a single deal and, therefore, must rely 
on volume in his transactions. The broker, consequently, attempts to gain his customer’s 
confidence, and one way of doing this is by a display of conservatism. But carelessness in the 
form of a “favor” may also accomplish the desired result. 

6s One broker summarized this attitude by saying: ‘‘Rather lose a sale than win a lawsuit.” 
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act and those that are not. But is it wise policy to have legal standards below 
those which the “profession” sets for itself? The competition in laxity among 
less responsible brokers must inevitably lead to a lowering of the standards by 
some members of the profession to that sanctioned by the law. 

On the other hand, requiring brokers to adopt cautious business methods 
would slow up brokerage transactions only to an imperceptible extent. If it is 
true that most brokers exercise greater caution than is demanded by law, 
brokerage practices will not be affected if the law requires that greater caution. 
Aside from this, very few share transfers are materially impeded by the pro- 
tective devices. Seldom is a certificate brought to a broker by one other than 
the registered owner or the owner’s regular agent. But even when another does 
present the instrument, the registered owner usually can be contacted promptly. 
Only in the exceptional case where the registered owner cannot be reached and 
the presenter is unwilling to take a check made out jointly to himself and the 
registered owner will there be a delay until the corporation transfers the shares 
to the presenter.*5 But even this exceptional delay should not be cause for 
concern. If the situation arises at all, it probably will be in connection with 
less active stocks, for such shares are more likely to be transferred between 
private individuals (i.e., from the registered owner to the presenter). Speed of 
disposal is usually unimportant if the stock is inactive. Moreover, the pre- 
senter deserves no sympathy, for he probably acted in an unbusinesslike man- 
ner in not having had the shares transferred into his name at the time of 
acquisition. 

2. MOVEMENT OF A CERTIFICATE THROUGH THE BROKERAGE SYSTEM 


The second phase of an ordinary brokerage transaction is sale of stock by 
a broker to another broker who purchases for a customer.” The typical situa- 
tion causing controversy is where the selling broker forwards a falsely indorsed 
certificate or a genuinely indorsed certificate which was presented to him by 
one having no authority to transfer title. We saw in the previous discussion 
that the registered owner should be able to recover damages from the selling 
broker. But what are the registered owner’s rights against the purchasing 
broker in case the selling broker is insolvent? These rights may depend upon 
whether the selling broker forwards to the buying broker (1) the registered 
owner’s certificate, or (2) a certificate in the name of a broker. We shall con- 


6s The device of a check made payable to both the presenter and registered owner is ap- 
parently unusual, for only one broker mentioned having used it. The advantage of such a check 
is that the presenter can send it to the registered owner for indorsement without running the 
risk of loss if the registered owner cashes the instrument and absconds with the money. 


See p. 515 infra; cf. note 86 and text, infra. 


61 The second phase of a brokerage transaction might be a pledge of the certificate by the 
broker to a bank or another broker. The pledgee’s rights should be similar to those of a pur- 
chasing broker, whether the pledgee is a bank or a broker. See note 47 supra. 
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sider the governing precedents and determine whether they are justified under 
modern brokerage practices. 

Under the Transfer Act an honest purchasing broker is completely protected 
if he acquires a correctly indorsed certificate. If he obtains a falsely indorsed 
instrument, however, the registered owner thereof may sue in conversion or for 
return of the certificate.** The argument made in support of this distinction is 
that the purchasing broker should be able to rely on a correct indorsement and 
should not be required to inquire whether the registered owner authorized the 
sale of his shares. But the argument rests on a faulty assumption. The pur- 
chasing broker never relies on the regularity of the registered owner’s indorse- 
ment, for he does not know the owner’s signature and is in no position to verify 
its authenticity. Rather than relying on the owner’s indorsement, the purchas- 
ing broker relies on the selling broker’s guaranty that all necessary indorse- 
ments are regular. Both the Transfer Act and brokerage custom provide for 
this seller’s warranty which places the primary pecuniary loss on the person— 
usually a broker—who receives the instrument from the forger.®® But since the 
purchasing broker has no better facilities to confirm the registered owner’s 
authorization to transfer the shares than to verify the owner’s indorsement, a 
similar rule should be adopted in the two situations. The purchasing broker 
should rely on the selling broker using due caution in taking the certificate for 
sale, and if the selling broker failed to confirm his customer’s authority to sell, 
the purchasing broker should be liable to the owner and should have his re- 
course against the selling broker. Under this rule, purchasing brokers would 
require selling brokers to guarantee against adverse claims of the registered 
owner, as well as to certify all indorsements as genuine. In other words, selling 
brokers would be required, as under stock exchange rules, to make “good de- 

68 Angus v. Cincinnati Morris Plan Bank, 56 Ohio App. 444, 10 N.E. (2d) rorg (1938); 
Pierpoint v. Hoyt, 260 N.Y. 26, 182 N.E. 235 (1932). Conversion, however, has been attacked 
as being an inappropriate remedy, 82 U. of Pa. L. Rev. 174 (1933). It is said that since a certifi- 
cate merely evidences a share, and since the registered owner cannot lose his share through 
losing an unindorsed certificate, a purchaser of the falsely indorsed instrument does not dis- 
turb the owner’s share title, Pierpoint v. Farnum, 234 App. Div. 205, 254 N.Y. Supp. 758 
(1931), rev’d Pierpoint v. Hoyt, 260 N.Y. 26, 182 N.E. 235 (1932) over a vigorous dissent by 
Justice Lehman; Steffen, A Proposed Uniform Act Making Investment Instruments Negoti- 
able, 34 Col. L. Rev. 632, 653 (1934). As a substitute for conversion it is urged that the owner 
should merely recover his certificate plus damages for loss of title evidence. It seems, however, 
that a conversion action usually accomplishes an equivalent result: conversion would be 
brought only if the value of the owner’s share has declined; the damages for loss of title evi- 
dence would normally equal this decline, for without a certificate the owner could not sell his 
share at the higher price; therefore, title evidence damages plus retention of his share will net 
the owner a total value equal to that recoverable in conversion. 


69 Uniform Stock Transfer Act, § 11. But does the selling broker make the Transfer Act 
warranty on his own behalf or on behalf of the person for whom he is selling the certificate? 
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livery” —i.e., delivery of unquestioned certificates.” The result would not be 
harsh, for as in the forged indorsement situation, the buying broker must take 
care to trade with financially responsible brokers. The result, furthermore, 
would again shift the ultimate pecuniary loss to the party best able to avoid 
it—the broker who originally takes the instrument for sale. 

Brokers treat all shares alike, and in selling a customer’s share, the broker 
may for convenience deliver someone else’s certificate to the buying broker. 
This is ordinarily done when there is need for an immediate delivery and the 
selling broker has or can borrow a certificate in the buying broker’s city. Usu- 
ally in these cases the certificate delivered is in a broker’s name and is referred 
to as a “street certificate.” The purchasing broker under these circumstances 
- is not considered as buying the share of the selling broker’s customer, but 
rather as taking a “street share.” Consequently, if an owner’s share is re- 
ceived by the selling broker from a forger or from one having no authority to 
sell, and a street certificate is then forwarded by the selling broker, the pur- 
chasing broker is immune from claims of the wronged owner.” 


7 The New York Stock Exchange, for example, has the following rules governing reclama- 
tions of securities: 

Rute F.P. 116. “‘Definition. The term ‘reclamation’ as used in these rules means a claim for 
the right to return, or to demand the return of, a security previously accepted.” 

Rute F.P. 112. ‘“Manner of Settlement. When a security is returned or reclaimed, the party 
who delivered it shall immediately give the party presenting it either the security in proper 
form for delivery in exchange for the security originally delivered or the current money 
value thereof. In the latter case, unless otherwise agreed, the party to whom the security 
is returned shall be deemed to be failing to deliver the security until such time as a proper 
delivery is made.”’ 

Rute F.P. 113. “Minor Irregularities. Reclamation for an irregularity which affects only 
the currency of the security in the market shall be made within ten days from the day of 
original delivery.” 

Rute F.P. 117. “Lost and Stolen Securities—Imperfect Title. Reclamation by reason of the 
fact that title to a security is called in question, or a security is reported to have been lost 
or stolen, may be made without limit of time, and such security may be returned to the 
party who introduced it into the market.” 

Rute F.P. 119. “Special Circumstances. The Committee may make special rulings in cir- 
cumstances not specifically referred to in these rules. The Committee may also make special 
rulings in particular cases, in spite of any general rule herein contained, if, in the opinion of 
the Committee, there are equitable considerations therefor,”’ excerpts from Rules Adopted 
by the Committee on Floor Procedure Pertaining to the Settlement of Exchange Con- 
tracts, New York Stock Exchange (Adopted May 16, 1938). 
™ It perhaps could be argued that even though the selling broker forwards a borrowed street 

certificate, the purchasing broker acquires the registered owner’s share. But this view would 

be realistic only if certificates were not closely associated with shares. Today, however, we 
think of each certificate as representing a specific share. 

7 The selling broker takes the ultimate loss under the Transfer Act if the indorsement of 
the registered owner’s certificate is forged: the corporation will refuse to transfer the certifi- 
cate, and the broker will become liable on his warranty or guarantee if he sells the instrument. 
Under the principles advocated in this note, the selling broker should also bear the loss if he 
takes a correctly indorsed instrument from one without authority to sell it. 
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The purchasing broker usually transfers the certificate he receives into his 
customer’s name because the customer will not be entitled to receive dividends 
or vote until registered on the corporate books. By transferring the certificate, 
the purchasing broker’s rights should in no way be improved; if he is liable 
to the registered owner for merely purchasing the latter’s instrument, then 
clearly he should be liable if in addition he procures a transfer thereof.?3 The 
transfer also brings the broker into contact with the corporation.’4 If the broker 
procures transfer of a falsely indorsed certificate he will be liable to the cor- 
poration on his “implied warranty” that the owner’s indorsement is regular.’ 
The implied warranty has been attacked as being unrealistic, but it accords 
with accepted transfer practices.” Corporations and their transfer agents are 
in a difficult position to verify indorsements; they do not become expert in 
recognizing signatures since they seldom execute many transfers for a single 
registered owner (as a bank pays many checks of a depositor).’” Transfer agents 
usually overcome their difficulty by requiring a broker, bank, or trust company 


73 The former registered owner perhaps might sue to have the new certificate cancelled or 
transferred to him on a constructive trust theory, 23 Minn. L. Rev. 484, 500 (1939). 


7 The Transfer Act does not provide remedies for corporate refusal to make a transfer. 
At common law one who purchased a certificate which the corporation refuses to transfer 
could claim a conversion and recover the share value or compel a transfer in equity, Va. Pub. 
Service Co. v. Steindler, 166 Va. 686, 187 S.E. 353 (1936); St. Romes v. Levee Steam Cotton 
Press Co., 127 U.S. 614 (1888). Courts have rejected the contention that under the Transfer 
Act a corporation must convert the certificate in order to convert the stock, Booth v. Cincin- 
nati Finance Co., 19 Ohio App. 130 (1923). 

7s Boston & Albany R. Co. v. Richardson, 135 Mass. 473 (1883); Starkey v. Bank of 
England, [1903] A. C. 114 (H. L.); Boston Tow Boat Co. v. Medford Nat’! Bank, 232 Mass. 
38, 121 N.E. 491 (1919). A guaranty of the owner’s indorsement by a third party does not 
terminate the procurer’s implied warranty, Lake Superior Corp. v. Rebre, 65 Pa. Super. Ct. 
379 (1917). A danger in implying a procurer’s warranty is that corporate negligence, though 
hindering the procurer’s pursuit of the forger, is unpenalized, since negligence is no defense to 
a suit on a warranty. 

76 Ames suggested that we should think of the broker as presenting to the corporation a 
writing purporting to be the registered owner’s order on the corporation to substitute the 
presenter or his nominee as shareholder, Ames, Forged Transfers of Stock: Another View, 
17 Harv. L. Rev. 543, 546 (1904); cf. Thorndike, Forged Transfers of Stock and the Sheffield 
Case, 17 Harv. L. Rev. 373 (1904); see Corporation of Sheffield v. Barclay, [1903] 1 K. B. 1, 
rev'd [1903] 2 K. B. 580 (C.A.); rev’d again, [1905] A. C. 392 (H.L.). The corporation would 
then be in an analogous situation to a drawee bank; under the Price v. Neal rule, the corpora- 
tion would have to determine the extent of its duty, and if it acted on a forged signature, it 
could not recover for its mistake, see Christy, Transfer of Stock § 3 (2d ed. 1940). But even if 
the broker procuring a transfer does not impliedly warrant the owner’s indorsement, the cor- 
poration may obtain recovery through derived rights: If the registered owner can sue the 
broker for converting his share (see note 68 supra), but instead elects to remain a shareholder, 
the corporation by recognizing him as such may become subrogated to his conversion action. 


77 For the problems confronting a corporation or its transfer agent, see Dewey, The Trans- 
fer Agent’s Dilemma: Conflicting Claims to Shares of Stock, 52 Harv. L. Rev. 553 (1939). 
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to “guarantee” the owner’s indorsement.’* Thus aside from any implied war- 
ranties, the risk of forgery is expressly placed on the brokerage system; and 
the ultimate loss is once again shifted to the broker who initially accepted the 
falsely indorsed instrument. 

Under the Transfer Act, a corporation is protected in cancelling a genuinely 
indorsed certificate.’ If the registered owner has inserted a “‘stop transfer’’ 
order, the corporation should notify the rival claimants and await an adjudica- 
tion of their rights before issuing a new certificate.** In the absence of a “‘stop”’ 
the corporation need not be concerned with whether the registered owner 
authorized transfer of the indorsed instrument. But perhaps if we require a 
selling broker to certify to a buying broker that the registered owner had 
authorized a transfer (as suggested previously), we should also require a broker 
seeking a new certificate to guarantee the same to the corporation.** 


3. EXIT OF A CERTIFICATE FROM THE BROKERAGE SYSTEM 


The last phase of a normal brokerage transaction is delivery of a certificate 
by the purchasing broker to his customer.** Controversy involving the cus- 
tomer arises when the share purchased is or was represented by a certificate 
that had been either falsely indorsed or sold without the registered owner’s 
authority. The rights of the customer may depend upon whether the purchas- 
ing broker delivers to the customer (1) a new certificate in the customer’s name, 
(2) the registered owner’s instrument, or (3) a street certificate. 

As was stated previously, the purchasing broker usually obtains a certificate 
in his customer’s name through procuring a transfer of the registered owner’s 
instrument. Is the customer thereafter fully protected from claims of the cor- 
poration even though the registered owner’s instrument was falsely indorsed? 
The general rule is that a corporation may cancel a new certificate issued under 
these circumstances provided the instrument has not been passed on by the 
procurer to a bona fide purchaser.*3 But what is the status of the purchasing 

% Christy, Transfer of Stock § 44 (2d ed. 1940). There is some question whether a bank 
guarantee is ultra vires. See note so supra. 

7 Casey v. Kastel, 237 N. Y. 305, 142 N. E. 671 (1924). This is true even though a finder 
or thief requests the transfer. 

8e Christy, Transfer of Stock c. 18 (2d ed. 1940). 

% This procedure would invalidate the usual argument that in the absence of a “‘stop,” 


the corporation has no convenient means of determining whether the registered owner has 
consented to the transfer. 

82 The selling broker may sell directly to an investor. In that event, the selling broker is a 
purchasing broker as far as the buyer-investor is concerned. 

83 Cancellation, which is a form of rescission, rests on mutual mistake, if the forgery was 
unsuspected, or on fraud, if the procurer knew the signature was false. Brown, Lancaster & 
Co. v. Howard Fire Ins. Co., 42 Md. 384 (1875); see Simm v. Anglo-American Tel. Co., L.R. 5 
Q.B.D. 188 (1879); Hambleton v. Central Ohio R. Co., 44 Md. 551 (1876). Since the corpora- 
tion must continue to recognize the owner of the falsely indorsed and cancelled certificate as a 
shareholder (unless he chooses to sue in conversion), and since the new certificate becomes 
binding on the corporation when transferred to a bona fide purchaser (see Rand v. Hercules 
Powder Co., 129 Misc. 891, 223 N.Y. Supp. 383 (1927)), two shares may be created out of a 
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broker’s customer? It is unrealistic to call the customer a bona fide purchaser 
of the new certificate for it is issued directly to him, and although the 
broker actually procures the transfer, the broker acts only as the customer’s 
agent. But allowing the corporation to cancel the new certificate seems harsh 
to the customer,** who usually does not see the registered owner’s certificate. 
Upon receiving the new instrument, the customer relies on the corporation’s 
implied representation that everything is in order. Furthermore, the contro- 
versy is between a corporation and a private investor, and we should limit the 
corporation to recourse against the guarantor of the registered owner’s signature 
or the broker (or individual) who procured the transfer.*5 This provision would 
tend to give increased security to stock acquisitions—a desirable result for 
stock investments generally. 

Frequently an investor or speculator desires to remain off of the corpora- 
tion’s books and consequently asks his broker for an indorsed street certificate.* 
The purchasing broker may furnish a street certificate that he already has, 
borrow one from another broker, or procure one through transferring the 
registered owner’s instrument. Even if the last-mentioned procedure is followed, 
the broker’s customer is immune from the claims of the former registered 
owner, for the customer is a bona fide purchaser of the new (i.e., street name) 
certificate. The fact that a broker’s customer is protected from the claims of 
the corporation or of the former registered owner when the customer receives 
a certificate in a broker’s name should be an additional reason for immunizing 
the customer when he receives a certificate in his own name. 

A wronged registered owner’s certificate that enters the brokerage system 
will seldom come into the hands of a broker’s customer, but when it does, how 
should rights be adjusted?*” On the one hand, the purchasing broker should be 


single share. Difficulty arises when recognizing both shares would result in an over-issue and 
there is no available share which the corporation could purchase and cancel. Cf. Moores v. 
Citizens Nat’] Bank of Piqua, 111 U.S. 156 (1884); Prince v. Childs Co. 23 F. (2d) 605 (C.C.A. 
2d 1928); Giffon v. American Safety Razor Co., 134 Misc. 140, 234 N.Y. Supp. 646 (1929); 
Pratt v. Taunton Copper Co., 123 Mass. 110 (1877); Machinists’ Nat’l Bank v. Field, 126 
Mass. 345 (1879); State v. Bank of Baton Rouge, 125 La. 138, 51 So. 95 (1910). An excellent 
discussion of the problem is in 23 Minn. L. Rev. 484, 495-8 (1939). 

84 Christy, Transfer of Stock § 242 (ad. ed. 1940). 

8s This rule avoids multiplicity of actions. If the corporation cancelled the purchaser’s 
certificate, the purchaser would sue his broker. So why not force the corporation to sue the 
broker directly? 

86 Remaining off the corporate registry may be prompted by a desire (1) to obtain a large 
block of shares without letting others know that one man is purchasing all the shares, (2) to 
prevent other speculators and investors from knowing the stocks in which the particular 
speculator is dabbling, or (3) to conceal an embarrassing incompatible relationship arising 
out of the investor’s other capacities. 

87 Brokers rarely deliver to their customers someone else’s certificate, for the customer will 
not be able to vote or receive dividends until he is registered on the corporate books. Further- 
more, if the customer received another investor’s certificate, he might feel as though he were 
not obtaining “‘his own share.” 
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liable to his customer for not making ‘‘good delivery,” for the broker alone can 
obtain assurances that the purchased instrument effectively passes share title. 
Unfortunately, the legal precedents indicate that a broker need act only as a 
reasonable broker and not “as a principal, or a guarantor, or as insurer.’’** 
But since many brokers today replace controverted instruments as a matter 
of policy, a similar legal requirement (as a corollary of the principles suggested 
previously) would not place an unduly heavy burden on brokers.*® On the 
other hand, the registered owner of the certificate should be able to sue (as 
suggested previously) either the purchasing or selling broker.*° Therefore, only 
where the purchasing broker and selling broker (who may be one person) are 
insolvent should any serious problem arise in adjusting rights between the 
broker’s customer and the registered owner. If the owner’s certificate was 
falsely indorsed, the owner undoubtedly should retain his share, for a correct 
indorsement is a form necessary to transfer a share; the purchaser’s recourse 
must be against the insolvent broker or brokers. However, since the contro- 
versy is between two private investors, if the registered owner’s certificate was 
regularly indorsed in blank but transferred without the owner’s authorization, 
the share should be awarded to the more diligent party.” If both were equally 
careful or reckless, the loss might well be split.” 


B. TRANSACTIONS OUTSIDE THE BROKERAGE SYSTEM 


Stock transfers outside the brokerage system generally fall into two classes: 
(1) transfer of shares between acquaintances and (2) sale of shares by a stranger. 
The desirability of negotiability in share transfers between friends cannot 
easily be determined. The problem of adverse title claims arises only when 
the transferor gives a certificate in someone else’s name. This situation will 
rarely occur, but should it occur, it can be argued that the transferee relies on 
his friend rather than on the certificate. The typical transaction outside the 
brokerage system that raises the negotiability problem is a sale by a non-broker 
stranger of a third person’s certificate. How should the conflicting rights of 
owner and purchaser be resolved if the indorsement was forged or if the stranger 
had no authority to pass title? The Transfer Act protects the honest purchaser 
if the indorsement is regular and protects the owner if the indorsement is forged. 

88 Meyer, The Law of Stock Brokers and Stock Exchanges 265 (1931), citing Isham v. 
Post, 141 N.Y. 100, 35 N.E. 1084 (1894); Peckham v. Ketchum, 5 Bosw. (N.Y. Super. Ct.) 506 
(1859). 

*9 All but one of the brokers interviewed said they felt obligated to replace a contested 
instrument. 

9° Notes 58 and 68 and text, supra. 

* See Harvey, Victims of Fraud c. 4 (1932). 

2 Another situation in which this remedy might be resorted to is where both the former 
registered owner and the broker’s customer want the shares represented by the certificate, 
and no other shares can be purchased on the market. If the purchaser and former owner 
were equally diligent, the shares represented by the contested certificate should be split be- 
tween the two, and each should have a remedy against the brokers involved for the additional 
shares. 
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This result is indefensible. The purchaser does not rely on the registered owner’s 
indorsement when purchasing from a third-party stranger, since the purchaser 
never knows the registered owner’s signature. Furthermore, the registered 
owner may have been even more careless in suffering a forgery of the unin- 
dorsed certificate than in becoming separated from the indorsed instrument. 
Clearly some other standard is necessary. 

One suggestion is to deny protection to those purchasing from non-broker 
strangers. The state licenses security brokers, thereby indicating that it con- 
siders stock transactions as dangerous and as needing control; if one wants to 
purchase from a non-broker, he should do so at his own risk. Moreover, sale 
of securities in a tavern or kitchen is not the liquidity and salability desired. 
Too often swindlers dispose of their securities in this manner, and we should 
hesitate to protect purchasers who even unconsciously aid swindlers. Further- 
more, the average person should immediately suspect a non-broker stranger 
who attempts to sell stock; investigation and identification are dictated by 
common sense, and a mere “‘clear conscience” should be insufficient to warrant 
protection by the law. 

The prophylactic rule, however, seems too harsh. After all, the purchaser is 
only an ordinary individual who is susceptible to being misled. The other 
claimant of the stock, the registered owner, may also have been misled, or 
perhaps even careless or negligent. There is no necessity to apply a simple, 
arbitrary rule to adjust their rights. The conduct of the claimants should be 
weighed and the stock awarded to the more careful of the two. If both acted 
with approximately equal care, splitting of the loss between them should be 
required, because they were, in a sense, both victims of the same wrong. 


IV. CONCLUSION 

At the time the Uniform Stock Transfer Act (formerly labeled the Transfer 
of Stock Act) was approved by the Conference of Commissioners on Uniform 
State Laws, it was said: 

The intention of the Conference with regard to the Transfer of Stock Act .... has 
been to make [share certificates] fully negotiable... . . These documents of title were 
already clothed with a quasi-negotiable character by mercantile usage and judicial de- 
cision. .... The test of the wisdom of [the Commissioners’] action is not to be found 
in any appeal to a theoretical standard or the authority of tradition, but whether or 
not they have acted in response to the prevailing sentiment among business interests.% 


The Conference’s attitude, although perhaps necessary to expedite adoption 


of the proposed act, reflects an inadequate examination into the nature of 
negotiability.% 


93 Proceedings of the Conference of Commissioners on Uniform State Laws 102 (1910). 

94 MacChesney, for example, thought that share certificates should not be made negotiable, 
and as an Illinois Commissioner on Uniform Laws voted against the proposed act. Later, 
however, he said: ‘‘Nevertheless, I regard it as so highly necessary that the rule upon such a 
question should be uniform that now that this act has been recommended by the National Con- 
ference and adopted by a large number of the leading States, that I would earnestly recommend 
that Illinois adopt it also.” MacChesney, Uniform State Laws 55 (1916). 
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“Negotiability” primarily describes a legal adjustment of conflicting asser- 
tions to rights represented by a writing:*> the purchaser’s expectations as cre- 
ated by the appearance of the paper are protected as if he had actually relied on 
its contents.” This protection is extended despite existence of adverse title 
claims of former owners or of defenses of the maker, which, in the absence of 
negotiability, could otherwise be asserted.*” The adoption by the law of such 
an adjustment of rights rests upon an attitude developed in society, and more 
particularly, commercial society, toward the instruments involved. This atti- 
tude is complex but may be characterized basically as follows: Probably be- 
cause the instrument is frequently transferred in response to business needs, the 
interested community closely associates the paper with the right represented 
thereby. The close identity means that psychologically people do not distinguish 
the chose from the evidence of the chose, and possession of the instrument gives 
rise to a presumption that the possessor may enforce or transfer the claim repre- 
sented. This attitude crystallizes in respect to instruments exhibiting certain 
formalities and those dealing with the paper tend to feel secure without looking 
behind the writing when the forms are present. In this environmental back- 
ground the law is called upon to adjudicate conflicting claims in respect to the 
rights represented by the formalized paper. Because the commercial society 
regards the paper as highly representative of the underlying claim, the law- 
makers suspect there must be a good commercial or business reason for this 
attitude. If some such reason can be found, the law-makers believe that the 

% Historically, negotiability originally referred only to the assignability of an instrument 
promising a payment to the bearer thereof or to the nominee of a person named in the writing, 
see Holdsworth, The Origins and Early History of Negotiable Instruments, 31 L.Q. Rev. 12, 
173, 376 (1915); 32 L.Q. Rev. 20 (1916); Ewart, Estoppel by Misrepresentation 384 (1900). 
Transferees of such paper were later permitted to sue in their own name, and it could then be 
said that the obligor made an independent promise to each person in the chain of title, see 
Hussey v. Jacob, 1 Salk. 344 (1696); Holdsworth, ibid., 31 L.Q. Rev. 173, 182-4 (1915); 
Jenks, On the Early History of Negotiable Instruments, 9 L.Q. Rev. 70 (1893). The adoption 
of this view meant that the rights of a holder were not subject to the obligor’s defenses against 
predecessors in title. With attention centered on the holder’s position, it was also easy to con- 
clude that if the holder’s title were in order, his rights should not be affected by adverse title 
claims of prior owners of the instrument, see Anonymous, 1 Salk. 126 (1698). Negotiability 
thus took on a new meaning and now referred to freedom of a right from prior infirmities after 
transfer of an instrument representing the right. When many other types of claims were made 
assignable, this new meaning became the primary one. 

96 ‘Actual reliance” is used to mean parting with value on the faith of the signature of the 
person being sued on the instrument, see note 99 supra. In the case of share certificates there 
is always reliance on the corporation’s implied promise to recognize the shares represented by 
the certificate. 

97 By protecting a purchaser’s expectations, negotiability does not lessen the protection 
afforded property rights. A purchaser’s interest in his purchase is as much a property right 
as is an owner’s interest in his possessions; therefore negotiability merely protects the security 
of acquisition property interests at the expense of ownership property interests. Unfortunately 
we have been conditioned to think that the purchaser acquires a property interest in his pur- 
chase only if he can secure specific enforcement of the purchase contract. 
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legal counterpart of the businessman’s attitude should be that one who gives 
value in bona fide reliance on the accepted forms ought to be protected in his 
expectations. When the law adopts this position with reference to an instru- 
ment, we say that instrument is “negotiable.’”” By making the instrument ne- 
gotiable, the law protects the “dynamic institution of exchange.” * 

From the foregoing analysis, two propositions can be derived that are of 
paramount importance in considering the negotiability of share certificates. 
Firstly, negotiability is a form of estoppel.% Negotiable instruments contain 
“ambulatory promises”; the owner of such an instrument who creates an ap- 
pearance that he has transferred his rights should be estopped to assert title 
claims against subsequent holders, other than the immediate transferee.'°° The 
rationale of the estoppel analysis is that, measured by the rough standards of 
the business community, the former owner who is asserting an adverse title 
claim must have been more careless than the purchaser. The purchaser ac- 
quired the instrument in the ordinary course of business, while the former owner 
either trusted a wrongdoer, lost his instrument, or enabled a thief to obtain the 


9% Houston, The Enforcement of Decrees in Equity 129 (1915). 

99 Ewart, Estoppel by Misrepresentation c. xxiv (1900). 

100 As to terminating the obligor’s defenses, Ewart says that one who makes a promise to 
the bearer of an instrument or to a named party’s nominee makes an “‘ambulatory promise.” 
When a “‘promisee”’ in the chain of title attempts to enforce the promise, the obligor is estopped 
to assert that he received no consideration or that he has a defense against the holder’s pred- 
ecessors in title. Ewart goes on to say that if ‘‘negotiability” merely means ‘‘transferability,”’ 
the term should be discarded because it is too confusing. Ibid., at c. xxiv. 

The Ewart estoppel analysis may account for instruments being negotiable, but it fails to 
explain why some instruments containing ambulatory promises are not negotiable. History 
reveals that certain formalities have always been prerequisite to negotiability, American Nat’! 
Bank of San Francisco v. Sommerville, 191 Cal. 364, 216 Pac. 376 (1923). Estoppel analysis 
can explain the need for forms by saying that in the light of commercial practices there can be 
reasonable reliance only when certain forms are present. But estoppel cannot explain the 
origin of the particular forms that are required. An examination of institutions must therefore 
supplement any theory of negotiability. 

It should be noticed that the Ewart analysis explains why acting in good faith and parting 
with value are prerequisites for asserting the negotiable benefits: giving value is often con- 
sidered the only means to satisfy the estoppel requirement of detrimental reliance, and bad 
faith bars the privilege of claiming an estoppel. But the analysis must overcome two con- 
ceptualistic obstacles to make this explanation satisfactory: (1) Traditional estoppel notions 
require actual reliance on the representation of the person estopped, Bigelow, The Law of 
Estoppel c. 18 (1913). In practice, however, a purchaser of a negotiable instrument may have 
relied solely upon his transferor’s indorsement without reference to the principal obligor’s 
undertaking, and yet the law does not consider this as improving the principal obligor’s rights. 
Perhaps traditional estoppel notions of reliance are too narrow. See the risk of reliance 
analysis in Promissory Obligations Based on Past Benefits or Other Moral Consideration, 7 
Univ. Chi. L. Rev. 124 (1939). (2) The estoppel analysis does not explain what is necessary 
for “‘good faith.” It is very likely that the good faith notion which arose in connection with 
estoppel differs from that which grew out of the mercantile transactions giving rise to nego- 
tiable instruments. But commercial bona fideness could be incorporated into that part of 
estoppel relating to commercial instruments. 
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instrument in a form effective to transfer title. Applying this rationale to share 
certificates, the standard of good faith set by the Transfer Act, under which a 
purchaser may ignore good business practices and still be bona fide, cannot be 
defended. The Transfer Act completely disregards the existence of an extensive 
brokerage system, the presence of which means that in most stock transactions, 
purchasers (i.e., brokers) as a class may be distinguished from investors (i.e., 
owners) as a class. The professional broker should be held to a different stand- 
ard of conduct from the private investor. The careful broker claims that he 
never handles a certificate without verifying the registered owner’s authoriza- 
tion. If this is true, the estoppel argument can no longer be made: the pur- 
chasing broker must have been careless in taking the instrument for sale; re- 
gardless of the registered owner’s carelessness, the broker should have detected 
the absence of the owner’s authorization to make a transfer; therefore, as against 
the broker or anyone claiming through him, the registered owner should not be 
estopped to assert his adverse title. 

Secondly, the mere fact that the commercial community considers certificates 
as highly representative of the underlying shares and desires the paper to be 
negotiable is not in itself sufficient reason for the law to immunize a bona fide 
purchaser of the writing from adverse title claims. The desire must be sup- 
ported by a genuine commercial or business need for negotiability, which need 
must sufficiently offset any disadvantages that would result to other interests 
in the society. A good plea for negotiability can be made along these lines on 
behalf of the older negotiable instruments. The negotiability of checks, for 
instance, promotes their function as payment devices insofar as check trans- 
actions can be closed within the shortest possible period. The negotiability of 
bills and notes originally served a similar purpose for it developed at a time 
when these instruments served as media of payment and transferring funds. 
Moreover, bills and notes were for short terms and circulated from hand to hand 
among merchants without the intervention of a professional broker or bank- 
er. The negotiable character of the instruments, once established, made them 
eminently useful as short term credit devices because readily discountable 
and rediscountable; negotiability aids both completion and discount. And 
throughout their development, the ownership property interest in these writ- 
ings was relatively small and could be sacrificed to commercial expediency.’ 
But share certificates are usually investments that are retained for long periods 
of time. The ownership property interest is consequently of great importance. 
On the other hand, there is no genuine need for the negotiability of share certifi- 
cates in our present society. This note has suggested that most stock transac- 
tions are handled by professional brokers and bankers, who act as though 

rot Some notes are made for long terms, but these are usually held by banks or insurance 
companies, rather than private individuals. For a discussion on how the law should reconcile 


business interests with other interests in the society, see Ehrlich, Fundamental Principles of 
the Sociology of Law (1936). 
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certificates were not negotiable. The fluidity of share certificates within the 
brokerage system depends not upon negotiability, but upon confidence between 
brokers. It is at the point where a certificate enters brokerage or banking chan- 
nels that negotiability has its greatest significance. Negotiability at that point 
serves to protect careless brokers and bankers who introduce certificates into 
the brokerage system without confirming the registered owner’s authorization 
to transfer the shares. This protection is at the expense of private investors, 
who as a class, cannot protect themselves with the ease or effectiveness that 
brokers can. 


THE TRUST INDENTURE ACT OF 1939: LIMITATIONS ON THE 
TRUSTEE’S PRIVILEGE OF LENDING TO THE OBLIGOR 


Most trust companies which serve as trustees for indenture security issues 
are also commercial bankers making short-term loans.' It may happen, there- 
fore, that such companies will occupy the dual position of indenture trustee and 
creditor of the obligor on the indenture securities. As trustee, the trust com- 
pany’s duty to the bondholders requires that it refrain from any action which 
may diminish the value of the property available to the indenture security hold- 
ers to satisfy the indenture lien or claim; as a bank creditor, the trust company’s 
duty to its depositors and stockholders compel it, in conformity with sound 
banking practice, to make itself whole on any outstanding loans to the obligor. 
Because of the risk that such a trustee-creditor may disregard its fiduciary 
duties to the investor, the Trust Indenture Act of 1939? requires a qualified in- 
denture to contain certain provisions? which protect the indenture security 
holder against the trustee’s improving its position as creditor within four months 
of default on the indenture obligation.‘ 

Prior to the Trust Indenture Act, there were but few suits to compel a cor- 
porate trustee to share with investors any preferential payments which were 
made by the obligor on debts to the trustee and which were received by the 


* For example, see SEC, Report on the Study and Investigation of the Work, Activities, 
Personnel and Functions of Protective and Reorganization Committees, pt. VI, Trustees under 
Indentures, at 99 (1936). Of 308 corporate trustees, the commission found 240 were also com- 
mercial bankers. 


2 53 Stat. 1149 (1939), 15 U.S.C.A. § 77aaa (Supp. 1939). 


3 The commission will refuse to allow a registration statement for the sale of indenture se- 
curities to become effective if the indenture does not contain the provisions required by Sec- 
tions 310 to 318 inclusive, § 305(b)(2). Section references are to the Trust Indenture Act of 
1939, which is title III of the Securities Act of 1933. 


4 §§ 311, 313(a)(2), (3), 313(b)(2). A “default,” except where the trustee acts as trustee for 
two or more qualified indentures, is defined as “‘any failure to make payment in full of principal 
or interest, when and as the same becomes due and payable” by the terms of the indenture, 
§ 311(a). 
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trustee shortly before default on the indenture.’ Where recovery was granted, 
the trustees were required to share the property received pro rata with the secur- 
ity holders. Recovery in these few cases, however, seems to have been limited 
to those situations where it was shown that the trustee either knew the obligor 
was insolvent,’ had defaulted,* or permitted the violation of a “negative 
pledge’’® or substitution clause." The difficulty confronting the security hold- 
ers in getting judgment is apparent. They usually lack any information that the 
trustee has made loans to the obligor or has protected itself as creditor before 
default. Even if the security holders have this information, however, they still 
have the burden of proving that the trustee in making a secured loan or in bet- 
tering its position knew that the obligor was insolvent or had defaulted or was 
violating a negative pledge or substitution clause." 


I 


The investor in indenture securities qualified under the act will be better in- 
formed of the trustee’s lending to the obligor. In this respect, a qualified inden- 
ture must require that the trustee submit, at least annually, reports of any un- 


5 Conover v. Guarantee Trust Co., 88 N.J. Eq. 450, 102 Atl. 844 (1917); Chase Nat’l Bank 
of City of New York v. Sweezy, 281 N.Y. Supp. 487 (S.Ct. 1931); Kaplan v. Chase Nat’l Bank 
of City of New York, 156 Misc. 471, 281 N.Y. Supp. 825 (S.Ct. 1934); Drueding v. Trades- 
mens Nat’] Bank & Trust Co., 319 Pa. 144, 179 Atl. 229 (1935); Starr v. Chase Nat’] Bank of 
City of New York, N.Y.L.J. 771-2, Sept. 21, 1936 (N.Y. S. Ct.), noted in 4 Univ. Chi. L. Rev. 
346 (1937); cf. Hazzard v. Chase Nat’l Bank of City of New York, 159 Misc. 57, 287 N.Y. 
Supp. 541 (S. Ct. 1936). 

6 Kaplan v. Chase Nat’l Bank of City of New York, 156 Misc. 471, 281 N.Y. Supp. 825 
(S. Ct. 1934); Starr v. Chase Nat’] Bank of City of New York, N.Y.L.J. 771-2, Sept. 21, 1936 
(N.Y. S. Ct.). 


7 See Drueding v. Tradesmens Nat’] Bank & Trust Co., 319 Pa. 144, 179 Atl. 229 (1935). 


8 Starr v. Chase Nat’] Bank of City of New York, N.Y.L.J. 771-2, Sept. 21, 1936 (N.Y. 
S. Ct). 

* Kaplan v. Chase Nat’! Bank of City of New York, 156 Misc. 471, 281 N.Y. Supp. 825 
(S. Ct. 1934); see Kelly v. Central Hanover Bank & Trust Co., 11 F. Supp. 497, 509 (N.Y. 
1935). 

For discussion of negative pledge clauses, see Jacob, The Effect of Provision for Ratable 
Protection of Debenture Holders in Case of Subsequent Mortgage, 52 Harv. L. Rev. 77 (1938); 
Protection for Debenture Holders, 46 Yale L. J. 97 (1936). 


1° See Richardson v. Union Mortgage Co., 210 Iowa 346, 228 N.W. 103 (1929); Hazzard v. 
Chase Nat’l Bank of City of New York, 159 Misc. 57, 287 N.Y. Supp. 541 (S. Ct. 1936). 

See Chase Nat’l Bank of City of New York v. Sweezy, 281 N.Y. Supp. 487 (S. Ct. 1931) 
(where it was held that transferring of securities purchased with proceeds of loan was intended 
as a purchase money mortgage, which is an exception to the negative pledge clause); Hazzard 
v. Chase Nat’l Bank of City of New York, 159 Misc. 57, 287 N.Y. Supp. 541 (S. Ct. 1936) 
(where although the trustee negligently permitted a substitution of assests relief was denied 
because of exculpatory clause releasing the trustee from liability for all acts except those done 
in willful default or in gross negligence. The Trust Indenture Act prohibits exculpatory clauses 
which release the trustee from liability for its ‘own negligent action, its own negligent failure 
to act, or its own willful misconduct .... ,” § 315(d)). 
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paid advances—totaling more than one-half of one per cent of the outstanding 
principal obligation—which it has made as trustee and for the reimbursement 
of which it may or does claim a prior lien on the trust property.”* In addition, if 
such unpaid advances total more than ten per cent of the outstanding principal, 
then, as to further advances of this type, interim reports will be necessary." 
With reference to these provisions of the act, it should be observed that the 
courts, in a few cases before the act, held that a trustee who failed to notify the 
bondholders of advances for which it claims priority over the indenture lien, 
will be denied priority.'4 Under the act a qualified indenture will, in addition to 
the information concerning advances made in its trustee capacity, require that 
the trustee’s report convey such more important information as “the amount, 
interest rate, maturing date of all other indebtedness owing to it in its individual 
capacity,” with a brief description of the collateral."S The ordinary loans to the 
obligor made by the trustee as a commercial bank will fall into this class. For 
this type of notice requirement there appears to be no common law precedent. 

The provisions dealing with reports of the trustee-creditor relationship are 
supplemented by those requiring notice of substitution and release of property 
held under the indenture and those requiring that the obligor furnish to the 
trustee opinions of an expert that the substitution or release will not impair the 
value of the property under the indenture."® These provisions were meant to 
protect the indenture security holders against a substitution or release which 
will result in a reduction in value of the assets securing their claims. Concern 
may be expressed, however, over the adequacy of protection given by such 


notice of releases and substitutions in view of the fact that it is not necessary 
that the obligor furnish independent opinions until the releases in any year 
amount to ten per cent of the outstanding principal, and then only as to such 
releases in which the property involved has a fair value in excess of $25,000 or one 
per cent of the outstanding principal.'’ 


I 


Besides those provisions which relate to the disclosing of the status of the 
trustee as a creditor, a qualified indenture will contain clauses providing for the 
relief to be obtained by the investor from the trustee who improves its creditor 


™ § 313(a)(2). 

13 This report must be given within ninety days of occurrence of the advance, § 313(b)(2). 

"4 Marshall & Isley Bank v. Guaranty Investment Co., 213 Wis. 415, 250 N.W. 862 (1933), 
noted in 47 Harv. L. Rev. 882 (1934); Wright v. Chandler, 180 Ill. App. 476 (1913). Contra: 
First Trust Co. of Lincoln, Neb. v. Ricketts, 75 F. (2d) 309 (C.C.A. 8th 1934). 

*§ § 313(a)(3). *6 §§ 313(@)(s), 313(b)(z), 314(d)(x), (3). 

117 § 314(d)(1). § 314(d)(3) also requires an independent opinion as to the fair value of any 
property other than the original security to be subjected to the lien of the indenture if, (a) 
the property was used within six months for similar business purposes to those contemplated by 
the obligor, and (b) the fair value of the property to the obligor is not less than $25,000 and 
not less than one per cent of the principal outstanding. 
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position or gives a secured loan to the obligor within four months of default."* 
The argument for such relief is illustrated by the Hoe'® and Cuba Cane” case 
histories compiled by the Securities and Exchange Commission. 

In the Hoe case the trustee for the bondholders became a secured short- 
term creditor of the obligor in 1926. Two years later, as a result of modification 
in the short-term loan agreement, the collateral ratio for the obligor’s debt to 
the trustee was increased with the privilege in the obligor, however, of with- 
drawing any excess collateral. On March 17, 1932, the same day on which the 
Hoe directorate voted to default on the bond interest payment falling due April 
I, 1932, the loan agreement was altered so that the Hoe company would not be 
able to withdraw the excess of $285,000 over the required collateral ratio. 

In the Cuba Cane case, the trustee for Cuba Cane’s debenture issue maturing 
January 1, 1930, in co-operation with other banks, had extended seasonal credit 
to the obligor. In November, 1928, with the bottom falling out of the sugar 
market, the banks required as consideration for any extension of credit that 
their old loans be secured. As a result, trade acceptances and securities were 
given as collateral. In June, 1929, the trustee and another bank acquired for an 
independent loan a second lien on this same collateral. During the same month 
a readjustment was deemed necessary to avoid default on the debenture issue 
which would mature less than seven months thereafter. After a reorganization 
which was effected a few months later, the trustee and other banks continued 
lending money to the new Cuban Cane Products Company. In 1930, the banks, 
including the trustee, obtained a mortgage on Cuban Cane property and assets 
to secure their claim. Later, in 1931, in order further to secure these loans a 
wholly owned Cuban Cane subsidiary mortgaged its principal free assets which 
otherwise would have been available to satisfy the debenture securities. The 
trustee however, did not resign until December, 1932, eight months after fore- 
closure proceedings were begun by the banks on the former mortgage. 

To lessen the risk of losses to investors as illustrated by the Hoe and Cuba 
Cane examples,” the act requires a qualified indenture to state that the trustee 
holds in a “special account,” to be shared with the security holders, any col- 
lateral or payment given the trustee by the obligor within four months of de- 


8 § 311. 

*9 SEC, op. cit. supra note 1, pt. VI, at 83-8. 

2° SEC, op. cit. supra note 1, pt. VI, at 88-98. Another SEC case historyis that of the Frye In- 
vestment Co. published in H.R. Hearing on H.R. 2191 and H.R. 5220, 76th Cong., rst Sess. 
249-51 (1939). 

2t See Comments by the Guaranty Trust Co. of New York on Certain Features of the Re- 
port of Securities and Exchange Commission on Trustees under Indentures 39, 70 (1937) where 
it is maintained the losses suffered by the security holders in the Cuba Cane and Hoe cases 
were caused by general economic conditions. See also H.R. Hearing on H.R. 2191 and H.R. 
5220, 76th Cong., rst Sess. 249 (1939) (Mr. Burke of the SEC admits that apparently the ma- 
nipulations in the Hoe case did not cause any loss to the investors). 
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fault. Apportionment of this “special account”’ according to the formula set 
by the act will ordinarily result in a prorating of the “special account” between 
the trustee and investors, as was done in a few cases before the act.” But since 
the trustee will be automatically accountable for many preferential transfers 
made to it within the four-month period, the necessary requirements for re- 
covery before the act are somewhat lessened for it no longer will have to be 
shown that there was a negative pledge or substitution clause violation or that 
the trustee knew the obligor was insolvent or had defaulted.** It is important 
to notice, however, that the provisions for relief, required by the act, are the 
same for all qualified indentures, whether the indenture claim is secured by 
specific property or is merely a general claim against the obligor. This uniform 
requirement for all indentures should be compared with the provisions in the 
original draft? of the act largely prohibiting debenture” trustees from being a 
creditor of the obligor, or, if such trustees nevertheless lent to the obligor, giv- 
ing the debenture holders a priority as to any assets these trustees obtained in 
bettering their creditor position within four months of default.?7 

One of the reasons for these provisions in the original draft is found in another 
type of incident disclosed in the Cuba Cane history.** In this instance, Cuba 
Cane had issued debentures in 1920 with a negative pledge clause binding it 
not to mortgage its property except to acquire additional property or to renew 
existing liens. In order to get credit in 1921 from a group of banks, which in- 
cluded the trustee, it became necessary, however, for Cuba Cane to promise 
that bonds would be issued to pay off the bank loans. Between 1920 and 1922, 
this promise was fulfilled by the transfer from one wholly owned subsidiary to 
another of property obtained with the proceeds of the debenture issue. The 
recipient subsidiary was then able to market a mortgage bond issue in 1922 se- 
cured by the transferred property. With the proceeds from the sale of these 
bonds the debenture trustee and other banks were paid on their short-term 
loans. 

Because of strong objection, however, the provisions prohibiting debenture 
trustee loans were deleted.*® It was argued that to prohibit such trustees from 

= § 311(a). 4 P. 524 supra. 

23 § 311(a); cases cited in note 6 supra. 95S. 2344, 75th Cong., 1st Sess. (1937). 


26 “‘Debenture”’ is used here to mean a security which is an unsecured credit claim against 
the obligor. 

27S. 2344, 75th Cong., rst Sess. §§ 7(b)(6), 7(c) (1937). Trustees of issues having a matu- 
rity period of less than five years were likewise prohibited from lending to the obligor. Prob- 
ably a reason for this latter prohibition and penalty was that it was felt that, because of the 
short duration of such securities, any short-term loans by the trustee were in direct competition 
with the indenture loan. 

28 SEC, op. cit. supra note 1, pt. VI, at 98. 

29S. Hearing on S. 2344, 75th Cong., rst Sess, 89, 91, 119, 130, 133, 158 (1937). The similar 
provisions as to trustees of issues of less than five years’ maturity were also criticized and 
dropped from the bill. 
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lending to the obligor was to deprive trust companies of a needed source of 
business.*° As for the investor, it was said that to penalize a trustee-creditor by 
requiring it to share “preferences” with the security holders was sufficient pro- 
tection.” Besides, the critics maintained that the trustee’s lending operated to 
the security holder’s benefit since the trustee is more concerned with the wel- 
fare of the obligor than is an ordinary bank creditor.# 

The arguments given for removing the prohibition against debenture trustee 
loans are not entirely convincing. The Securities and Exchange Commission’s 
finding that but a small portion of trustees were creditors of the obligor casts 
doubt upon the indispensability of the lending privilege.*3 Anyway, if the de- 
benture trustee suffers an appreciable loss of business from the denial of the 
lending privilege, the additional fees such trustee may charge may be justifiable 
in view of the added protection the investors will receive.*4 The contention, 
however, that allowing the trustee to lend to the obligor benefits the investor 
seems cogent since the trustee may have handled the obligor’s banking business 
for many years and thus be the only bank with an interest in seeing that the 
obligor will not fail because of default. Nevertheless, in view of the Cuba Cane 
incident it is doubtful that merely sharing transfers made shortly before de- 
fault gives a debenture holder sufficient protection. 

Although the Trust Indenture Act does not provide for the removal*s of a 
trustee on the ground that it is a creditor, the notice requirements* of the act 
may raise the removal question since the trustee’s reports of its status as cred- 
itor of the obligor may indicate a conflict of interests.37 Perhaps, in a situation 
where a sufficient conflict is indicated, a court, in its discretion,** may assert 
the same power of removal over a corporate trustee as over an ordinary trustee.*? 

3° Thid., at 8o. 

# Thid., at or. 

3? Wham, Trustees under Indentures, 23 A.B.A.J. 179, 181 (1937). 

33 SEC, op. cit. supra note 4, pt. VI, at 123. Of 308 issues investigated, the trustee was a 


creditor of the obligor within a year of default in nineteen instances. But see Posner, The Trus- 
tee and the Trust Indenture: A Further Study, 46 Yale L.J. 737, 792 (1937). 

34 See Hazzard v. Chase Nat’l Bank of City of New York, 159 Misc. 57, 84, 287 N.Y. Supp. 
541, 571 (S. Ct. 1936), where it was said: ‘‘. . . . It would be far better for the bondholders to 
pay a much larger compensation to a trustee, and be able to insist upon the usual vigilance of a 
fiduciary.” 

3s “Probably the most drastic preventive remedy available to the bondholder is removal of 
the trustee,” Posner, op. cit. supra note 33, at 777. 

3° §§ 313(@)(2), (3), 313(b)(2). 

37 Courts have recognized a conflict of interest in a trustee’s being creditor of the obligor. 
See, for example, Hazzard v. Chase Nat’! Bank of City of New York, 159 Misc. 57, 63, 287 
N.Y. Supp. 541, 548 (Sup. Ct. 1936). 

38 Conover v. Guarantee Trust Co., 88 N.J. Eq. 450, 102 Atl. 844 (1917). 

3° Sargent v. Howe, 21 Ill. 147 (1859); White v. Macqueen, 360 III. 236, r95 N.E. 832 (1935); 


see Conover v. Guarantee Trust Co., 88 N.J. Eq. 450, 467, 102 Atl. 844, 851 (1917). Contra: 
Caldwell v. Hill, 179 Ga. 417, 176 S.E. 381 (1934). 
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In such a case, any argument that the act by implication prohibits the removal 
of the trustee is answered by the rule that statutes in derogation of the common 
law are to be strictly construed. 


Ill 


The extreme caution taken in drafting the “preferential collection” provision 
of the act has resulted in a complicated formula of apportionment subject to 
numerous exceptions where no apportionment is required.4° The complex shar- 
ing of the “‘special account,” required by Section 311(a), is to be 
in such manner that the trustee and . . . . security holders realize, as a result of pay- 
ments from such special account and . . . . dividends . . . . in bankruptcy or receiver- 
ship or... . reorganization ...., the same percentage of their respective claims, 
figured . . . . before crediting to the respective claims .. . . dividends ... . in bank- 
ruptcy or receivership or . . . . reorganization .. . . , but after crediting . . . . receipts 
on.... their respective claims . . . . from all other sources 


In reorganization cases, however, the act permits the court to approve a fair 
plan which represents only an approximate application of the formula.” Al- 
though in most cases the formula will result in a prorating of the “‘preferences” 
between the security holders and trustee, instances may arise where because of 
a mechanical application of the formula there will not be a strict prorating.“ 
Perhaps, to prevent any anomalous results, it may have been more suitable to 


4° § 3rr. 

# § 3r1(a).  § 311(a). 

43 Suppose the following facts: a) a trustee of a qualified debenture issue of $1,000,000, b) 
the trustee lends the obligor $1,000,000 for which it takes a claim inferior to the debenture 
claim, c) the trustee must account for a $400,000 payment received from the obligor within 
four months of default on the debenture, d) in bankruptcy the debenture holders receive $500,- 
ooo because of their prior claim, and the trustee receives nothing. 

If the rule required by Section 311 is strictly applied in this case, the trustee will get all of 
the special account of $400,000, for the rule requires that, in apportioning the proceeds of the 
special account so that each party will receive as nearly as possible the same percentage of his 
respective claim, payments received in bankruptcy be credited toward the recipient’s percent- 
age. These latter payments, however, do not have to be shared; therefore the final percentages 
may sometimes be unequal as in the instant case. The effect of such a distribution will be that 
the priority of the security holders will be partially neutralized. 

Nevertheless, it may be possible for a court confronted with the problem of this example to 
construe this section so that the priority of the investor is preserved. To accomplish this re- 
sult, the prior claim of the debenture holders could be, for the purpose of this section, a “‘se- 
cured claim” and since “any payment with respect to the secured portion,” of the recipient’s 
claim reduces its claim to that extent and is not included in determining the distribution of the 
“special account,” the trustee and security holders will share the “special account”’ of $400,- 
ooo in the ratio of 2 to 1. See § 311(a). 

The converse of the above example would be where the trustee has a prior claim as to which 
the trustee tries to improve his position so that a “special account” is set up. The same diffi- 
culty would arise as to the distribution of such a fund. Such a situation, however, is hard to 
contemplate because many of the creditor relationships, in which the trustee could conceivably 
have a priority, are exempted from the apportionment rule. 
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have framed a general rule to govern the distribution of the “special account.’ 
The addition of such a rule, however, might cast doubt on the method of appor- 
tionment in a situation where the present specific provisions properly cover the 
case. 

Another problem regarding the “special account” may arise where a guaran- 
tor for the obligor pays the security holder’s claim. The argument may then be 
urged that the guarantor be subrogated to the rights of the security holders in 
the “special account.” It seems that if the reason for apportionment is to pre- 
vent a loss to the security holders,’ such a claim to subrogation should be de- 
nied. 

It should be observed, however, that an arbitrary operation of the appor- 
tionment rule is prevented where the same trustee is trustee under two or more 
qualified indentures for the same obligor. In such an instance the “‘special ac- 
count,” required by the provisions of Section 311(a), is to be set up for the bene- 
fit of all security holders four months before default on any of these indentures, 
thereby preventing the holders of the issue first defaulting from sharing exclu- 
sively with the trustee the funds or property in the “special account.’’ 

Although the application of the apportioning rule is stated generally, many 
qualifications limit it considerably.‘7 The first exception excludes “any .... 
reduction [of the trustee’s claim] resulting from . . . . the exercise of any right 
of set-off which the trustee could have exercised if a petition in bankruptcy had 
been filed by or against such obligor upon the date of such default.’”’4* By incor- 
porating this set-off rule, the act extends the bankruptcy rule‘ that a bank may 


44 Such a rule may be: the security holders and trustee are to share the “special account” 
in proportion to their respective unsecured claims against the obligor, except that in case one 
of the respective unsecured claims has a priority the “‘special account” shall be distributed so 
that the priority is not wholly or partially defeated. 

45 Section 302 states the “‘Necessity for Regulation.” 46 § 311(a). 


47 § 311(a), (b). Subsection 311(c) amounts to an amendment of the Public Utility Holding 
Company Act of 1935. The reason for the change was a case arising under the Holding Com- 
pany Act, In the Matter of Gulf States Utilities Co., Holding Co. Act Rel. 1446 (1939). In that 
case the commission so applied the act as to prevent the obligor of bonds from issuing an un- 
secured note to the trustee of the bond issue as security for a loan by the trustee to the obligor. 
The commission refused to consent to the giving of the note because if the note were issued to 
the bond trustee, the trustee would be assuming the conflicting position of creditor of the ob- 
ligor. It was immediately pointed out that such action by the SEC was equivalent to the pro- 
hibition of the trustee’s being a creditor of the obligor, a relationship not forbidden a trustee 
under an indenture qualified under the Trust Indenture Act, H.R. Hearing on H.R. 2191 and 
H.R. 5220, 76th Cong., rst Sess. 203 (1939). Asa result, this last subsection, 311(c), was added 
allowing an indenture trustee, though subject to the Holding Company Act, to become a cred- 
itor of the obligor by the trustee’s acquiring a security or note of the obligor. But the trustee 
who becomes’a creditor in this manner must agree to conform to the requirements set for a 
trustee-creditor under an indenture qualified under the Trust Indenture Act. 


# § 311(a)(z). 


4° For a criticism of the rule see McLaughlin, Aspects of the Chandler Bill to Amend the 
Bankruptcy Act, 4 Univ. Chi. L. Rev. 369, 398 (1937). 
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set off deposits made by an insolvent in the ordinary course of business within 
four months of bankruptcy even where the bank knows of the debtor’s in- 
solvency.’* This set-off rule will be important because the obligor-debtor will 
usually be a depositor of the trustee. Furthermore, because it will be difficult 
to show that a deposit by the obligor was made “out of the ordinary course of 
business,” a “preference” obtained in avoidance of Section 311 will not be easily 
set aside. 

One of the exceptions which has been discussed frequently is that allowing 
the trustee to realize upon any property pledged simultaneously with any loan 
made within the “preference period,” providing the trustee sustains the burden 
of proving it had no reasonable cause to believe a default under the indenture 
would occur within four months.** Although this exception is intended to allow 
“rescue loans’’ to a limited extent, its critics assert that in effect such loans are 
prohibited because “rescue loans”’ are given under such circumstances that the 
lender cannot reasonably be sure the obligor will survive its financial difficul- 
ties.* It is further pointed out that putting the burden of proof as to reasonable 
cause on the creditor is a harsh requirement and departs from the bankruptcy 
rule on this question.53 Moreover, the critics argue that when a “rescue loan” 
is needed the trustee is the only one concerned enough about the obligor to aid 
it.54 Thus, it has been suggested that the only requirement for a “‘rescue loan”’ 
be a making in “good faith.’’ss 

The retention of the restriction on “rescue loans” nevertheless seems justifi- 
able. The act only restricts, but does not bar completely, the giving of ‘“‘rescue 
loans.” And the trustee may, because of its position, have such knowledge of 
the financial circumstances of the obligor®* that it will not be unduly burdened 
in having to show reasonable cause.57 Admitting that the trustee is more help- 
ful to the obligor in distress than another bank, without the requirement of 
showing lack of ‘“‘reasonable cause to believe that a default would occur within 
four months” for a “rescue loan,” a loan may be made simply to prolong the 
obligor’s existence in order to avoid any sharing of recent large payments or 
collateral on loans. To lessen the requirement to “good faith,” as suggested, 

5° New York County Nat’] Bank v. Massey, 192 U.S. 138 (1904); Gilbert’s Collier, Bank- 
ruptcy 1148 (Levi and Moore ed. 1937). 

* § 311(a)(C). 

82. Hearing on S. 477, 76th Cong., rst Sess. 87, 202 (1939); H.R. Hearing on H.R. 2191 
and H.R. 5220, 76th Cong., 1st Sess. 160 (1939). 

53 S. Hearing on S. 477, 76th Cong., rst Sess. 87 (1939). See 52 Stat. 869 (1938), 11 U.S.C.A. 
§ 96a, b (Supp. 1939). 

54 H.R. Hearing on H.R. 2191 and H.R. 5220, 76th Cong., 1st Sess. 308 (1939). 


55S. Hearing on S. 2344, 75th Cong., rst Sess. 147 (1937); H.R. Hearing on H.R. 2191 and 
H.R. 5220, 76th Cong., rst Sess. ros (1939). 


56 Posner, op. cit., supra note 32, at 792. 
57 See H.R. Hearing on H.R. 2191 and H.R. 5220, 76th Cong., rst Sess. 268 (1939). 
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would again alilow loans where the trustee felt there was merely a possibility of 
success. 

Another exception in the act allows a qualified indenture to exempt from the 
operation of the apportioning rule certain listed advances which preserve the 
trust property or remove prior liens.5* This exemption, however, is permitted 
only where the notice provisions in the indenture concerning such advances 
have been followed. Coming within this category are such loans as those given 
to finance repairs for “‘preserving the property,” to pay insurance premiums, to 
pay tax delinquencies, to pay rent defaults, and even to complete the building 
mortgaged.5? The policy in allowing a trustee to receive payments on such 
claims free of sharing seems defensible since these loans by definition benefit the 
bondholders, and further a priority will usually be given in bankruptcy. Never- 
theless, in applying this exception, the courts should be careful not to extend it 
to include loans which arguably benefit the investor but clearly do not tend to 
have the effect of “preserving” the property subject to the lien of the inden- 
ture. Thus, no “preference” exemption should be given loans made to avoid 
an interest payment default which if it occurred would prevent the sale of un- 
marketed securities.© 

Although the apportionment rule of the act confers no discretion on the com- 
mission, discretion is given to define “cash transaction” and “self-liquidating 
paper” as used in two of the exceptions. One exception permits a qualified in- 
denture to exempt from the apportioning rule creditor relationships arising from 
what is essentially a ‘‘cash transaction” between the trustee and obligor, as, for 


example, where payment is by a check which may require a few days to clear; 
the other exception exempts from the apportioning formula credits arising from 
the acquisition of “‘self-liquidating paper” of the obligor, i.e., paper which will 
be paid from the proceeds of the transaction out of which it arose. 


IV 


The draftsmen of Section 311 have carefully attempted to prevent a circum- 
vention of the section either by substituting collateral or by resignation. As a 
result, where the trustee-creditor is allowed to realize on collateral held, an at- 
tempt by the trustee to better secure himself by having the obligor substi- 


$ § 311(b)(2). 

5* Hallett v. Moore, 282 Mass. 380, 185 N.E. 474 (1933); 2 Jones, Bonds and Securities 
§ 1042 (4th ed. 1935). 

6° Marshall & Iisley Bank v. Hackett, Hoff & Thiermann, 213 Wis. 426, 434, 250 N.W. 866, 
869 (1933); Coffey v. Lawman, 99 F. (2d) 245 (C.C.A. 6th 1938); Connell v. City of Kau- 
kauna, 164 Wis. 471, 159 N.W. 927 (1917); First Trust Co. of Lincoln, Neb. v. Ricketts, 75 F. 
(2d) 309 (C.C.A. 8th 1934). See also SEC, op. cit. supra note 4, pt. III, Committees for the 
Holders of Real Estate Bonds 22-9, 75-85 (1936). 

* § 319(a)(2). 

2 § 311(b)(4), (6); Rules T-11B4, T-11B6. General Rules and Regulations under the 
Trust Indenture Act of 1939, at 9 (1940). 
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tute more valuable property is provided against by limiting the trustee’s 
realization on the latter collateral to the extent of the fair value of the original 
security.®3 Also, the trustee who resigns during the “preference period”’ is liable 
as though no resignation had occurred.*4 Moreover, a trustee who resigns with- 
in four months of the “preference period’”’ may not do what he otherwise would 
be unable to do had he continued as trustee-creditor. Thus, a trustee who has 
resigned is expressly brought within the “preferential collection”’ section, if the 
receipt of property or reduction of claim, for which it would have had to account 
had it remained as trustee, occurs within four months of default and within four 
months after resignation.*s 

Also foreseen was the attempt to evade the section through an exception 
which permits the trust indenture to exempt from Section 311(a) a credit arising 
in favor of the trustee from disbursements as trustee or in any ministerial ca- 
pacity in which it may serve the obligor. Evasion is prevented by restricting 
the exemption to claims arising in “the ordinary course of business,” thus ex- 
cluding the trustee’s lending to the obligor in the role of fiscal agent, in which 
capacity it could arguably claim exemption from Section 311(a). 

In spite of the care taken, however, some of the exceptions may be interpreted 
to defeat the purpose of the section. The provision allowing the trustee to re- 
tain “the proceeds of the bona fide sale of any such claim by the trustee to a 
third person” is such an exception.’ Apparently the type of sale meant is one 
made without the intent to circumvent the purpose of thesection. But a plausi- 
ble argument could be made that “‘bona fide” refers only to the purchaser. If 
such a view is accepted the trustee bank can pass the claim on into the “regular 
flow” with the result that the purchaser may improve his creditor status without 
being subject to the indenture apportioning formula, and that the proceeds 
which the trustee receives from the sale are also exempt. Or, it may be argued 
that all that “bona fide” means is a “‘real’”’ rather than “sham” sale. Under this 
last view even a collusive sale will be upheld. 

The other exception which may afford a “loophole” is one which permits the 
exemption of a creditor relationship arising from “. . . . the ownership or ac- 
quisition of securities issued under any indenture, or any security or securities 
having a maturity of one year or more at the time of acquisition by the inden- 
ture trustee.’”’** Although the suggestion that the period of maturity in the ex- 
ception be reduced from a year to six months®® was apparently rejected to pre- 
vent a circumvention of the section by six-month lending, it was not pointed 

63 § 311(a)(D); cf. Richardson v. Union Mortgage Co., 210 Iowa 346, 228 N.W. 103 (1929); 
Hazzard v. Chase Nat’l Bank of City of New York, 159 Misc. 57, 287 N.Y. Supp. 541 (S. Ct. 
1936). 

*4§ 3r1(a). $s § 311(a). 

66 § 311(b)(3); S. Hearing on S. 2344, 75th Cong., 1st Sess. 61 (1937). 

*7 § 311(a)(A)(ii). * § 311(b)(z). 

69S. Hearing on S. 2344, 75th Cong., rst Sess. 91 (1937). 
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out that this provision sets up two classes of exemptions,”° namely: 1) the 
ownership or acquisition of securities under any indenture, and 2) the owner- 
ship or acquisition of any security or securities having a maturity period of a 
year or more at the time of acquisition by the indenture trustee. As the terms 
“security” and “indenture”” are defined in the act, the first class seems to 
exempt a creditor relationship arising from a trustee’s giving an unsecured 
short-term loan in return for notes issued under an indenture. Moreover, by 
the same interpretation, the trustee may give a secured loan knowing the obligor 
will default within four months, providing the obligor follows the formality of 
issuing notes for the debt under a mortgage. To prevent circumvention of Sec- 
tion 311 through such interpretations of the above exceptions, it is submitted 
that such terms as “bona fide,” “security,” and “indenture,” should have been 
more carefully defined by the act. 


MEASURE OF RECOVERY AGAINST A PROMOTER WHO 
SELLS PROPERTY TO A CORPORATION IN 
BREACH OF FIDUCIARY DUTY 


It is not uncommon for a promoter to profit by selling property to the cor- 
poration which he has organized. This profit may be made more or less secure 
through the adoption of various financing techniques whereby the sale is made 
at a time when the promoter and his affiliates are the sole shareholders. Inas- 
much as all of the existing shareholders in the company may then be said to 


have consented to the profit with full knowledge, the company is bound and 
may not later rescind the sale or compel the promoter to disgorge his secret 
profits.’ In the absence of actionable deceit when these shares are later sold to the 


7 The analysis of the Trust Indenture Act made by the SEC in H.R. Rep. 1016, 76th 
Cong., 1st Sess. at 49 (1939), does not contradict such an interpretation. 


™ The definition of the Securities Act of 1933 is used by the Act, § 303(1). 

Section 2(1) of the Securities Act defines ‘‘security’”’ as ‘‘any note, stock, treasury stock, 
bond,” etc., 48 Stat. 74 (1933), 15 U.S.C.A. § 77b (Supp. 1939). 

7 ‘*The term ‘indenture’ means any mortgage, deed of trust, trust or other indenture, . . . . 
under which securities are outstanding or are to be issued, whether or not any property, real or 
personal, is or is to be, pledged, mortgaged, assigned, or conveyed thereunder.” § 303(1). 

* There is a conflict of authority as to whether an action will lie in favor of the company 
when there are later subscribers to new shares. One view, following Old Dominion Copper 
Mining & Smelting Co. v. Lewisohn, 210 U.S. 206 (1908), holds that there is no corporate right 
of action even though, as part of the promotional scheme, these subscribers are contemplated. 
There may, however, be individual actions for fraud. Cf. McCandless v. Furlaud, 296 U.S. 
140 (1935). The other view, following Old Dominion Copper Mining & Smelting Co. v. 
Bigelow, 203 Mass. 159, 89 N.E. 193 (1909), permits corporate action, holding that the fidu- 
ciary duty runs to the corporation as the promoters intended to make it. See California- 
Calaveras Mining Co. v. Walls, 170 Cal. 285, 149 Pac. 595 (1915); Hays v. The Georgian, 
280 Mass. 10, 181 N.E. 765 (1932); In re British Seamless Paper Box Co., 17 Ch. D. 467 
(1881). 

See generally, Ballantine, Corporations § 49 (1927); Stevens, Corporations 168 (1936); 
1 Fletcher, Cyc. Corporations § 194 (perm. ed. 1931). 
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public,? the promoter may retain the profit even though he has avoided making 
any disclosure to the public of his interest or his profit in the transaction.’ 
Where, however, as part of the promotional scheme, members of the public are 
permitted to become original purchasers of previously unissued shares,‘ the 
promoter must generally disclose certain facts pertaining to the transaction in 
order to make the sale binding on the company and thereby to insure his profit. 
This disclosure may be made to each subscriber, in the prospectus or otherwise, 
so that the subscription is made with knowledge and therefore with consent to 
the terms of the sale,’ or it may be made to an independent board of directors 
when the sale is consummated after the company has been organized.’ Should 
the promoter neglect to make the required discosure in any of the foregoing 
ways, the company may either rescind the entire transaction’ or obtain a decree 
for an accounting and disgorging of secret profits. Two measures of recovery 


*See Old Dominion Copper Mining & Smelting Co. v. Lewisohn, 210 U.S. 206 (1908); 
Allenhurst Park Estates v. Smith, 101 N.J. Eq. 581, 138 Atl. 709 (1927); Tompkins v. Sperry, 
Jones & Co., 96 Md. 560, 54 Atl. 254 (1902); Erlanger v. New Sombrero Phosphate Co., 3 
App. Cas. 1218, 1264 (H.L. 1878). See also Short v. Stevenson, 63 Pa. 95 (1869). 

3 But see McCandless v. Furlaud, 296 U.S. 140 (1935); McCandless v. Furlaud: the End 
of the Doctrine of Old Dominion Copper Co. v. Lewisohn?, 84 U. of Pa. L. Rev. 409 (1935). 

4 See note 1 supra. 


5 See Simons v. Vulcan Oil Mining Co., 61 Pa. 202 (1869). Such disclosure must be clear, 
Erlanger v. New Sombrero Phosphate Co., 3 App. Cas. 1218 (H.L. 1878); Gluckstein v. 
Barnes, [1900] A.C. 240 (H.L.); Arnold v. Searing, 78 N.J. Eq. 146, 160, 78 Atl. 762 (1910). 

In those jurisdictions which require disclosure to all shareholders contemplated in the pro- 
motional scheme, see note 1 supra, it has been suggested that disclosure made on the books of 
the company would be adequate'as to subsequent shareholders. See Mason v. Carrothers, 
105 Me. 392, 74 Atl. 1030 (1909). But see Henderson v. Plymouth Oil Co., 16 Del. Ch. 347, 
141 Atl. 197 (1928). See also Alger, Law of Promoters and the Promotion of Corporations 
§ 38 (1897). 

6 Ballantine, Corporations § 49 (1927); 1 Fletcher, Cyc. Corporations § 194 (perm. ed. 
1931). 

Where the members of the public are invited to become holders of new shares in the com- 
pany, the promoters have a fiduciary duty to provide the company with an independent board 
of directors, Erlanger v. New Sombrero Phosphate Co., 3 App. Cas. 1218 (H.L. 1878); Arnold 
v. Searing, 78 N.J. Eq. 146, 78 Atl. 762 (1910); Plaquemines Tropical Fruit Co. v. Buck, 52 
N.J. Eq. 219, 27 Atl. 1094 (1893). 

It is said that the promoter on making full disclosure may obtain ratification of the sale 
by unanimous vote of the stockholders after the company is organized, Old Dominion Copper 
Mining & Smelting Co. v. Lewisohn, 210 U.S. 206 (1908); cf. Erlanger v. New Sombrero 
Phosphate Co., 3 App. Cas. 1218 (H.L. 1878). 

7 As an alternative to an action for secret profits, the corporation may elect to rescind 
the transaction whenever there has been inadequate disclosure. In rescission, the burden of 
showing that the interests of the company received fair treatment is on the promoter, Erlanger 
v. New Sombrero Phosphate Co., 3 App. Cas. 1218 (H.L. 1878). Where the vendor has paid 
the promoter a secret commission, the company may have rescissory relief against the vendor. 
As in the agency cases, this is permitted even though the price paid for the property was a 
fair one, for it would be impossible to determine how favorable a bargain might have been made 
had the promoter been loyal to the company. Damages to the amount of the commission 
would undoubtedly be inadequate, Commonwealth S.S. Co. v. American Shipbuilding Co., 
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are used by the courts. Depending on the considerations which this note will 
discuss, the promoter may be compelled to disgorge either all of his secret profits 
in the transaction, or only his secret profits in excess of the fair value of the 
property at the time of resale.* 

The amount of disclosure required as well as the recovery which the com- 
pany may have for failure to make that disclosure is generally said to depend on 
the time when the promoter acquired the interest in the property which he 
resells to the company. A dictum in the case of Densmore Oil Co. ». Densmore? 
has been quoted frequently’ as setting forth the test. The court said that where 
the promoter owned the property prior to the assumption of any fiduciary 
relationship with the nascent corporation, he may resell the property at a fair 
price, and the transaction will be binding if he reveals his position as seller and 
thereby indicates that he has an interest in the result of the sale. Furthermore, 


197 Fed. 780 (D.C. Ohio 1912); see Limited Investment Ass’n v. Glendale Investment Ass’n, 
99 Wis. 54, 74 N.W. 633 (1898). 

When rescission is decreed, the promoter must account for the purchase price plus interest, 
and the corporation, in addition to returning the property, must account for any deterioration 
and depreciation and for the value of its use during the time it held the property. The com- 
pany may retain the profits made during that time, Erlanger v. New Sombrero Phosphate 
Co., 3 App. Cas. 1218 (H.L. 1878); Commonwealth S.S. Co. v. American Shipbuilding Co., 
197 Fed. 780 (D.C. Ohio 1912). Partial rescission is not permitted, Alger, op. cit. supra note 
5, at §99. As to methods for proceeding to rescind, see Ballantine, Corporations § 51 (1927). 

Rescission, of course, will not be sought where the property is of value to the company, see 
Henderson v. Plymouth Oil Co., 16 Del. Ch. 347, 141 Atl. 197 (1928), or where the property 
has been mortgaged so as to make return impossible at that time, In re Leeds & Hanley 
Theatres of Varieties, Ltd., [1902] 2 Ch. 809. 

* In most cases there may be little difference due to market fluctuations in value between 
the cost of the property to the promoter and the fair value at time of resale, inasmuch as 
the typical promoter seldom retains the property for any length of time. Where, however, 
the promoter has owned the property for some time, or has made a particularly ‘“‘sharp”’ 
bargain, or the nature of the property is such that its value may fluctuate widely, it is ap- 
parent that a considerable differential between actual cost and fair value may exist. See 
Henderson v. Plymouth Oil Co., 16 Del. Ch. 347, 141 Atl. 197 (1928). 

In the absence of a ready market whereby the fair value of the property may be ascer- 
tained, value is determined by the court in the light of whatever considerations may be pre- 
sented. See Old Dominion Copper Mining & Smelting Co. v. Bigelow, 203 Mass. 159, 89 N.E. 
193 (1909); In re Leeds & Hanley Theatres of Varieties, Ltd., [1902] 2 Ch. 809. 

A colorable transfer between vendor and promoter, or between some third party and the 
promoter for the purpose of creating a fictitious price at which the promoter acquires the 
property will not be recognized in ascertaining the actual cost of the property, Whaley Bridge 
Calico Printing Co. v. Green, 5 Q.B.D. 109 (1879); cf. In the Matter of Ypres Cadillac Mines, 
Ltd., 3 S.E.C. 41 (1938). 

For the purposes of this note it will be assumed (1) that the court has the means to esti- 
mate the fair value of the property, and (2) that a differential exists between actual cost and 
fair price. 

964 Pa. 43 (1870). See Ballantine, Corporations § 94, n. 51 (1927); 1 Machen, Corpora- 
tions § 384 (1908); Liability of Promoters to the Corporation and Its Shareholders for Secret 
Profits, 26 Col. L. Rev. 447, 450 n. 21 (1926). 


1° See 1 Fletcher, Cyc. Corporations § 195 (perm. ed. 1931). 
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it has been suggested that where there has been adequate disclosure, the com- 
pany may not rescind or bring an action for secret profits even though the price 
was excessive." On the other hand, where the promoter acquired an interest in 
the property while in a fiduciary relationship with the company, he must resell 
at actual cost, unless he reveals both his interest in the transaction and the 
amount of profit he will make. Thus the factor under the Densmore case dictum 
which determines both the amount of disclosure which the promoter must make 
and the recovery permitted the corporation for failure to make that disclosure 
is the point of origin of the fiduciary relationship of the promoter to the com- 
pany. It is proposed herein to analyze the various applications of the Densmore 
case dictum, to seek its justification, if any, and to show in what circumstances 
courts have applied a more realistic approach to the problem in terms of the 
amount of risk which the promoter has been subjected to in his ownership of 
the property before resale. 


I 


When a promoter owns property, either outright or as the holder of an 
equitable title under an executory contract of sale, and has acquired his interest 
before conceiving a plan to form a corporation to which to resell the property, 
the cases agree that he is under no fiduciary disability at the time of acquisi- 
tion.” It is said that the promoter may then deal with the subsequently formed 
corporation much as an ordinary vendor, except that fulfillment of the obliga- 
tions of the fiduciary relationship which he bears to the company at the time of 


resale requires that he then reveal his interest in the property."’ In disclosing 
his interest he must usually reveal the estate he holds in the property,’ but 
he need not reveal the amount of his profit.'’ This disclosure is similar to that 


% See Spaulding v. North Milwaukee Town-Site Co., 106 Wis. 481, 81 N.W. 1064 (1900). 
But see Henderson v. Plymouth Oil Co., 16 Del. Ch. 347, 141 Atl. 197 (1928). 

Old Dominion Copper Smelting & Mining Co. v. Bigelow, 203 Mass. 159, 89 N.E. 193 
(1909); Lungren v. Pennell, 10 Weekly Notes of Cases 297 (Pa. Sup. Ct. 1881; McElhenny’s 
Appeal, 61 Pa. 188 (1869); Ladywell Mining Co. v. Brookes, 35 Ch. D. 400 (1887); see Bur- 
bank v. Dennis, ror Cal. go, 35 Pac. 444 (1894) (executory contract). 

*3 Milwaukee Cold Storage Co. v. Dexter, 99 Wis. 214, 74 N.W. 976 (1898); Robinson v. 
Draney, 53 Utah 263, 178 Pac. 35 (1918); Masberg v. Granville, 201 Ala. 5, 75 So. 154 (1917) 
(option); Richardson v. Graham, 45 W.Va. 134, 30 S.E. 92 (1898) (option); see Henderson v. 
Plymouth Oil Co., 16 Del. Ch. 347, 141 Atl. 197 (1928); Yale Gas Stove Co. v. Wilcox, 64 
Conn. 1o1, 29 Atl. 303 (1894); Rice’s Appeal, 79 Pa. 168, 204 (1875). Option cases: South 
Joplin Land Co. v. Case, 104 Mo. 572, 16 S.W. 390 (1891); Plaquemines Tropical Fruit Co. 
v. Buck, 52 N.J. Eq. 219, 27 Atl. 1094 (1893). Cf. the same rule as to agents, Ely v. Hanford, 
65 Ill. 267 (1872). 

4 If the promoter holds only an option on the property, it would seem that he must not 
give the impression of having full ownership. See Yeiser v. United States Board & Paper Co., 
107 Fed. 340 (C.C.A. 6th 1901); Victor Oil Co. v. Drum, 184 Cal. 226, 193 Pac. 243 (1920). 

*s See Densmore Oil Co. v. Densmore, 64 Pa. 43 (1870); Milwaukee Cold Storage Co. v. 
Dexter, 99 Wis. 214, 74 N.W. 976 (1898); Richlands Oil Co. v. Morriss, 108 Va. 288, 61 S.E. 
762 (1908). See also 3 Cook, Corporations § 651 (8th ed. 1923); Ehrich, Promoters § 114 
(1916). , 
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which a corporate director must make on sale to the corporation of property 
acquired by him before he became a director." The strict trustee, on the other 
hand, by reason of a more rigorous application of the loyalty principle, is re- 
quired to make fuller disclosure. In addition to disclosing his interest, the strict 
trustee must reveal the amount of benefit he will derive from the transaction 
and apprise the cestui of his legal rights in the matter. Until the cestui has ap- 
proved the transaction after such disclosure, he may elect either to rescind 
without regard to fairness, or he may retain the benefits of the transaction and 
compel the trustee to disgorge his profits..7 The measure of disgorgement in 
such a case is uncertain and the text writers are not in agreement."* In the case 
of the promoter or director, however, the measure of recovery has been set forth 
in several cases. If the promoter or director has failed to disclose his interest, 
the corporation may rescind the transaction or compel the disloyal fiduciary to 
disgorge all profits above a fair price for the property.’® The effect of thus 
limiting the corporation’s recovery to the excess over fair value at the time of 
resale is to assure the company of a fair bargain while working no extreme hard- 
ship on the promoter. Courts explain such a measure of recovery, which in 
effect merely awards damages for excessive price,?° on the theory that the com- 
pany was in no way harmed since any other profits were made at the expense 
of the original vendor.” As the discussion in part III of this note will show, 
many courts assert that the policy behind the disclosure requirements is so 

*6 Higgins v. Lansingh, 154 Ill. 301, 40 N.E. 362 (1895). 

173 Bogert, Trusts and Trustees § 489 (1935). 

*8 Professor Bogert, ibid., would permit the cestui to recover the profits of the trustee in 
any sale of individual property to the trust estate. Professor Scott, 3 Scott, Trusts § 70.12 
(1939), on the other hand, would permit the sale to be made at a fair price, and permit recovery 
of profits over actual cost only when the trustee purchased for purpose of reselling to the trust 
estate. See Magruder v. Drury, 235 U.S. 106 (1914) which is susceptible of either interpre- 
tation. Both authors agree that the cestui may rescind until affirmation, even though the 
property, while worth the price at the time of resale, has since declined in value. See note 
56 infra. 

19 Cases cited in notes 12 and 13 supra. As to the measure of recovery where the promoter 
has taken his profit in the form of shares in the corporation, see Chandler v. Bacon, 30 Fed. 
538 (C.C. Mass. 1887); Hayward v. Leeson, 176 Mass. 310, 57 N.E. 656 (19600); Brewster 
v. Hatch, 122 N.Y. 349, 25 N.E. so05 (1890). See also Alger, op. cit. supra note 5, § 92. There 
are other miscellaneous remedies: California-Calaveras Mining Co. v. Walls, 170 Cal. 28s, 
149 Pac. 595 (1915) (cancel note not in hands of bona fide purchaser); Midwood Park Co. v. 
Baker, 128 N.Y. Supp. 954 (S. Ct. 1910); Crowe v. Malba Land Co., 76 Misc. 476, 135 N.Y. 
Supp. 454 (S. Ct. 1912) (cancel mortgage held by promoter on the property); Koster v. Pain, 
41 App. Div. 443, 58 N.Y. Supp. 865 (S.Ct. 1899) (render unenforceable a contract between 
promoter and vendor for secret commission (promotion money)). 

The corporation may obtain damages for any harm resulting from the failure of the pro- 
moter to make adequate disclosure. See Alger, op. cit. supra note 5, c. IV; Cook, Corpora- 
tion § 651 (8th ed. 1923). 

2° See opinion of Vaughn, J., in In re Leeds & Hanley Theatres of Varieties, Ltd., [1902] 
2 Ch. 809. See also Bentinck v. Fenn, 12 App. Cas. 652 (H.L. 1887); Ladywell Mining Co. v. 
Brookes, 35 Ch.D. 400 (1887). 


* Henderson v. Plymouth Oil Co., 16 Del. Ch. 347, 141 Atl. 197 (1928). 
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strong that some penalty is necessary in order to compel the promoter to dis- 
close his interest. For this reason, these courts, under certain circumstances, 
decree complete disgorgement of all profits which the promoter may have 
derived on the transaction” in order to penalize what is termed the “mis- 
feasance”’ of nondisclosure.” 

It would seem that except for these last-mentioned cases which prevent the 
promoter from taking any secret profits, the disabilities of the promoters’ 
fiduciary relationship do not become burdensome under the Densmore dictum 
unless he acquires the property after becoming a fiduciary. It is important, 
therefore, to determine when the fiduciary relationship of the promoter begins. 
The notion that one may be a fiduciary to a beneficiary not yet in existence is at 
best a fiction, made necessary by the peculiar position which the promoter 
occupies.*4 When the corporation is formed it can claim fiduciary responsibility 
of the promoter from that point prior to its organization at which the court de- 
termines the promoter became a fiduciary. It is conceivable that the promoter 
may become a fiduciary when he formulates his promotional scheme but courts 
generally do not carry the “relating back” idea that far.** Where one of the 
first steps in the plan is the purchase of property to be resold when the corpora- 
tion is in a position to purchase, several courts have declared that the fiduciary 
relationship begins when the purchase is made.* This view was expressed in 


72 See Gates v. Megargel, 266 Fed. 811 (C.C.A. 2d 1920); Gluckstein v. Barnes, [1900] 
A.C. 240 (HLL.). 

23 See Gluckstein v. Barnes, [1900] A.C. 240 (H.L.), where the court suggested that interest 
at the penal rate might be decreed against the promoter on the amount of the judgment and 
intimated further that the defendant promoter might be unable to claim contribution from 
his fellow wrongdoers. Generally, liability is joint and several among persons who conspire 
with the promoter to consummate the transaction whereby a secret profit is obtained, Chandler 
v. Bacon, 30 Fed. 538 (C.C. Mass. 1887); Victor Oil Co. v. Drum, 184 Cal. 226, 193 Pac. 243 
(1920). Contra: Loudenslager v. Woodbury Heights Land Co., 58 N.J. Eq. 556, 43 Atl. 
671 (1899). 

«4 ‘This fiduciary relationship of the promoter is an extension of the doctrine of agency, 
a sort of agency by anticipation It is a salutary and necessary fiction of equity for the 
protection of the company,”’ Arnold v. Searing, 78 N.J. Eq. 146, 158, 78 Atl. 762 (1910). 

2s See Densmore Oil Co. v. Densmore, 64 Pa. 43 (1870); Gates v. Megargel, 266 Fed. 811 
(C.C.A. 2d 1920). See Gluckstein v. Barnes, [1900] A.C. 240 (H.L.), where it is said that the 
fiduciary relationship begins when the promoters select the executives for the proposed com- 
pany; cf. McCandless v. Furlaud, 296 U.S. 140 (1935). 

26 Mason v. Carrothers, 105 Me. 392, 74 Atl. 1030 (1909); Arnold v. Searing, 78 N.J. 
Eq. 146, 78 Atl. 762 (1910); Central Land Co. v. Obenchain, 92 Va. 130, 22 S.E. 876 (1895) 
(option); Pietsch v. Milbrath, 123 Wis. 647, 102 N.W. 342 (1905) (option); Victor Oil Co. v 
Drum, 184 Cal. 226, 193 Pac. 243 (1920) (option); Yeiser v. United States Board & Paper 
Co., 107 Fed. 340 (C.C.A. 6th 1901) (option). The SEC has placed this as the starting point 
of the fiduciary relationship, In re Oklahoma-Texas Trust, 2 S.E.C. 764 (1937). 

When the purchase is part of a preconceived scheme of financing which the promoter 
carries through to completion with little deviation from the original plan, it is difficult and 
seemingly superfluous to single out one particular act with which to begin the fiduciary re- 
lationship. The entire scheme should be viewed in its entirety. See Sharp & Gregory, Labor 
Law and Social Change 66 ff. (1939). See also McCandless v. Furlaud, 296 U.S. 140 (1935). 
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the New Jersey case of Bigelow v. Old Dominion Copper Mining & Smelting Co.” 
On the other hand, most courts require that the promoter make some overt 
act relating to the actual formation of the new corporation in order to be 
charged as a fiduciary.** Thus, the fiduciary relationship may arise by soliciting 
subscriptions of the public” or by application for a corporate charter.° This 
viewpoint was stated in the Massachusetts Old Dominion case,* where the 
court said that mere intent to form a corporation at the time when the promoter 
acquired the property was insufficient to charge the promoter as a fiduciary in 
his purchase. 

When the promoter has acquired the property in those jurisdictions where 
intent at time of purchase is sufficient to charge him as a fiduciary, or when he 
acquires the property after doing any of the other acts which courts hold serve 
to charge the promoter as a fiduciary, the subsequently formed corporation has 
the right to require that resale of such property be made at actual cost. The 
promoter, by disclosing at the time of resale both his interest in the property 
and the amount of profit he will make on the transaction,* may retain the 
profit. Otherwise, the company may rescind or compel him to disgorge all of his 
secret profits in the transaction, so that the company will acquire the property 
at the price the promoter paid the actual vendor.’ This remedy is a threaten- 


27 74 N.J. Eq. 457, 71 Atl. 153 (1908). The director who purchases intending to resell to 
the company is generally required to disclose his interest and his profit to an independent 
board of directors. Should he fail to do so, he may be compelled to disgorge all of his profits 
above actual cost. See Higgins v. Lansingh, 154 Ill. 301, 40 N.E. 362 (1895); Bliss Petroleum 
Co. v. McNally, 254 Mich. 569, 237 N.W. 53 (1931). The promoter may be analogized only 
if intent is the controlling factor. On the other hand, these director cases have been interpreted 
as ones in which the director has diverted corporate opportunities. See Liability of Directors 
for Taking Corporate Opportunities, Using Corporate Facilities, or Engaging in a Competing 
Business, 39 Col. L. Rev. 219 (1939). Such an analysis would not apply to the promoter 
unless the company is in existence at the time of his acquisition. 

28 Ladywell Mining Co. v. Brookes, 35 Ch.D. 400 (1887); Henderson v. Plymouth Oil Co., 
16 Del. Ch. 347, 141 Atl. 197 (1928); Erlanger v. New Sombrero Phosphate Co., 3 App. Cas. 
1218, 1235 (H.L. 1878); Allenhurst Park Estates v. Smith, ror N.J. Eq. 581, 138 Atl. 709 
(1927). 

29 Short v. Stevenson, 63 Pa. 95 (1869); Ladywell Mining Co. v. Brookes, 35 Ch.D. 400 
(1887). 

3° South Joplin Land Co. v. Case, 104 Mo. 572, 16 S.W. 390 (1891). 

3 Old Dominion Copper Mining & Smelting Co. v. Bigelow, 203 Mass. 159, 89 N.E. 193 
(1909). 

32 See Loudenslager v. Woodbury Heights Land Co., 58 N.J. Eq. 556, 43 Atl. 671 (1899); 
Brewster v. Hatch, 122 N.Y. 349, 25 N.E. 505 (1890); Bigelow v. Old Dominion Copper Min- 
ing & Smelting Co., 74 N.J. Eq. 457, 71 Atl. 153 (1908); Gluckstein v. Barnes, [1900] A.C. 
240 (H.L.); Yeiser v. United States Board & Paper Co., 107 Fed. 340 (C.C.A. 6th 1901); 
Gates v. Megargel, 266 Fed. 811 (C.C.A. 2d 1920). See note 15 supra. 

33 Mason v. Carrothers, 105 Me. 392, 74 Atl. 1030 (1909); Chandler v. Bacon, 30 Fed. 
538 (C.C. Mass. 1887); Brewster v. Hatch, 122 N.Y. 349, 25 N.E. 505 (1890). See Bigelow v. 
Old Dominion Copper Mining & Smelting Co., 74 N.J. Eq. 457, 71 Atl. 153 (1908); Victor 
Oil Co. v. Drum, 184 Cal. 226, 193 Pac. 243 (1920); Yeiser v. United States Board & Paper 
Co., 107 Fed. 340 (C.C.A. 6th 1901); Tilden v. Barber,/268 Fed. 587 (D.C.N.J. 1920); cf. 
Arnold v. Searing, 78 N.J. Eq. 146, 78 Atl. 762 (1910). 
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ing one, for the corporation now has the power to deprive the promoter of all 
benefits of the transaction when he has failed to make an adequate disclosure. 

The Densmore case dictum which bases the extent of the promoter’s fiduciary 
obligations on the time order in which he has arranged his transactions, is thus 
an instance of the tendency of some courts which has been observed above to 
permit the form in which the transaction is carried through to be decisive in 
promoter cases.34 Furthermore, it has been seen that by using the time at 
which the fiduciary relationship of the promoter begins as the factor determin- 
ing the amount of disclosure required and the amount of disgorgement which 
the corporation may compel when there has been a failure to make that dis- 
closure, the courts are not adopting a convenient test, for the determination of 
when the fiduciary relationship starts is in itself a question of some nicety. As 
an analysis of the possible policy arguments for requiring disclosure will show, 
there does not seem to be any cogent reason for using a temporal basis on 
which to distinguish the amount of disclosure which should be required of the 
promoter. The existence of two different rules for measuring recovery, how- 
ever, may be accounted for and explained on the basis of the promoter’s having 
assumed certain hazards of ownership during the interim between purchase and 
resale of the property. 


II 


The reason most frequently advanced for placing the promoter who sells 
property to his corporation under any obligation greater than that of other 
vendors is the reliance which the public places on him in response to his solici- 
tation to join him in the new enterprise.*s This reliance, together with the al- 
most complete control which the promoter generally has over the early organ- 
ization and functioning of the company have made the imposition of a duty of 
good faith and fair dealing desirable and necessary in order to protect the funds 
of the investor and to discourage the promoter from taking unfair advantage of 
his strategic position.** Moreover, it is economically desirable that the investing 
public be adequately informed of the constituent values of the new company, 
in order that the market will more accurately reflect the value of the securities 
of the new company.3? These policy arguments, however, do not suggest any 
strong reason for differentiating the disclosure required of the promoter on the 
basis of when he acquired an interest in the property which he resells to the 


34 See text accompanying note 1 supra. 

35 This reasoning, however, has not been carried to the extent of protecting shareholders 
who purchase shares from the promoter or from the corporation after the promoter has taken 
care to vote these shares in consent of the transaction. See Hays v. The Georgian, 280 Mass. 
10, 181 N.E. 765 (1932). 

36 Arnold v. Searing, 78 N.J. Eq. 146, 78 Atl. 762 (1910); Rice’s Appeal, 79 Pa. 168, 204 
(1875); Tegarden v. Big Star Zinc Co., 71 Ark. 277, 72 S.W. 989 (1903); South Joplin Land 
Co. v. Case, 104 Mo. 572, 16 S.W. 390 (1891). 

37 See Berle, Cases on Corporation Finance 614 (1930); The Securities Act of 1933, The 
Modern Corporation and the Theory of Free Enterprise, 6 Univ. Chi. L. Rev. 399 (1939). 
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company. Rather do these arguments indicate that the duty of disclosure 
should be comprehensive enough to give the subscribers or the independent 
board of directors sufficient information to form an adequate picture of the 
transaction. 

The property involved in promotion cases seldom has a market by which its 
value can be ascertained with any degree of accuracy. In the usual case, how- 
ever, the promoter does not retain the property for any length of time. A con- 
venient if not necessary item in determining the value of the property, therefore, 
may be the price which the promoter himself paid for the property a short time 
before in an arm’s length transaction with the vendor.** It would seem, how- 
ever, that this would be a significant item only when it is necessary to provide 
the investor or the corporation with data sufficient for it to pass considered 
judgment on the sale. The adequacy of disclosure in any given transaction 
should therefore not be dependent on when the property was acquired by the 
promoter, but rather on whether the data which has been revealed presents a 
complete and fair description of the deal and its terms. This test of fairness has 
been adopted by several courts‘* as well as in the disclosure requirements of 
the Securities and Exchange Commission. The commission does not dif- 
ferentiate on the basis of whether the property was acquired before or after 
becoming a fiduciary, but requires that along with disclosing the interest which 
the promoter may at any time have had in the property, there must be dis- 
closure of the cost to him of that interest.“ 

The more rigorous the remedy which the corporation may have for failure 
of the promoter to make adequate disclosure, the greater deterrence there is to 


secrecy, with the result that there is more chance of bringing about the dis- 
closure desired. The more severe the remedy, the less worthwhile it becomes 
for the promoter to risk his profits by making a sale with inadequate disclosure. 
It would seem, therefore, that a prophylactic rule which deprives the promoter 
of all secret profits when there has not been a full and fair disclosure may be 
desirable. 


38 See note 8 supra. 


3° Thus, where the promoter has owned the property for several years before undertaking 
the organization of the corporation, the price he paid for the property may no longer be sig- 
nificant as indicating present value and the disclosure of his cost may be unnecessary. Cf. the 
disclosure requirements of the SEC on Form A-O-1; see note 41 infra. 

4° Gates v. Megargel, 266 Fed. 811 (C.C.A. 2d 1920); see Richlands Oil Co. v. Morriss, 
108 Va. 288, 61 S.E. 762 (1908); Jessel, M.R., in New Sombrero Phosphate Co. v. Erlanger, 
5 Ch.D. 73, 112 (1877), aff’d 3 App. Cas. 1218 (HL. 1878). 

# Registration Form A-1 does not specifically require the registrant to set forth the cost 
to the promoter of the property; it merely requires full particulars “‘of the nature and extent 
of the interest.” See In the Matter of Continental Distillers & Importers Corp., 1 S.E.C. 54 
(1935) where there is an indication that cost to the promoter is significant in determining the 
extent of the promoter’s interest. See also In the Matter of Old Monroe Brewing Ass’n, 1 
S.E.C. 592 (1936). Registration Form A-O-1 requires the registrant to set forth the cost of the 
property to the promoter if acquired within ten years of resale to the company, Item 12(c). 
See also Item 8. 
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Beyond this, however, the policy reasons for requiring disclosure may be 
separated from the policies which conceivably govern the amount of relief 
which the corporation should be allowed on breach of the fiduciary duty to dis- 
close. It is arguable that the promoter should be permitted to retain some 
benefit from the transaction as compensation for his services in the promotion, 
including his services in making the property available to the corporation. 
Although the promoter renders services of management and performs other 
valuable functions in getting the corporation under way, the allowance of pro- 
motion fees is solely within the discretion of the company when it is fully 
organized. The promoter, unlike the agent, is unable to claim compensation 
for his services. Perhaps this is due to the fact that promotional activity 
since its inception has been marked by large profit taking, which has been 
considered a good substitute for fees.43 Nevertheless, it would seem that limita- 
tions on the profit to be obtained by promotional activity must certainly tend 
to discourage such activity, and the extent to which a free enterprise can afford 
such discouragment is itself limited. The function of discovering business op- 
portunities and of aggregating capital for their exploitation must be performed, 
and if the law eliminates all financial incentive for its performance, a system of 
private enterprise would seem unworkable. All this, however, simply argues 
that the promoter should be entitled to compensation for his services. By dis- 
closing the fees he desires to receive to each subscriber by means of the pros- 
pectus or otherwise, the promoter may insure remuneration.‘4 Conceivably, the 
promoter, like the agent, should also be given an action for quantum meruit. 
The main objection to this is the difficulty which attends any attempt to ap- 
praise the problematical value of the promoter’s services. In this respect, the 
practice of paying the promoter in shares, whose value will depend on the suc- 
cess of the venture, has merit. It is the difficulty of placing value on services 
which probably accounts in large part for the fact that secret profit taking has 
not been prohibited entirely. The fact, however, that the right of an agent to 
quantum meruit is not limited to routine functions, the value of which may be 
readily ascertained, indicates that the problem is not insoluble. 

Compensation, therefore, as an incentive to promotional activity and in 

“1 Thompson, Corporations § 103 (1927); see Hinkley v. Sac Oil & Pipe Line Co., 132 
Iowa 396, 107 N.W. 629 (1906). 

43 See Robinson v. Draney, 53 Utah 263, 178 Pac. 35 (1918) where the court refused re- 
covery of a small secret profit on the ground that the profit was no more than the services of 
promotion were worth. See also Allenhurst Park Estates v. Smith, ror N.J. Eq. 581, 609, 
138 Atl. 709 (1927). In Mason v. Carrothers, 105 Me. 392, 74 Atl. 1030 (1909) the court per- 
mitted the promoter to set off the value of his services against the decree granting the corpora- 
tion recovery for secret profits. 

44See note 4 supra. Central Land Co. v. Obenchain, 92 Va. 130, 22 S.E. 876 (1895). It 
is yet to be proved whether such full disclosure as required by the SEC, see note 41 supra, 


will result in so reducing the compensation which the promoter will receive as to discourage 
promotional activity. 


4S See 1 Mechem, Agency §§ 1526-9 (2d ed. 1914). 
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return for services rendered in the organization and early management of the 
company may be made in the form of promotion fees. While it is true that 
promotion fees and any profit from resale of property which the court will per- 
mit the promoter to retain are alike in that both may be had with the knowing 
approval of the company, the right of a promoter to profits arises from a source 
different from that of fees.4* Profits which derive from a change in the market 
value of the property between the time of acquisition by the promoter and its 
resale to the corporation are speculative in nature.‘’ Unless the court wishes to 
decree complete disgorgement of profits above actual cost as a sanction to in- 
duce disclosure, the determination of whether the promoter is entitled to re- 
tain any benefit from the transaction should depend on the amount of economic 
risk which he has borne as a consequence of the ownership of property trans- 
ferred to the corporation. While to some extent this notion that the promoter 
has borne certain risks in the ownership of the property is present in the Dens- 
more case dictum, an analysis of the cases wholly in terms of risk may lead to 
a clarification of the reasons for the use of two different measures of liability in 
the secret profit cases and indicate more explicitly the various situations in 
which each measure is applied. 


III 


Assuming that the remedy of disgorgement is not to be used as a penalty for 
non-disclosure, it would seem that if the promoter is to retain the profit arising 
from an increase in the value of the property which he resells to the company, he 


should be permitted to do so only when he has assumed the risk of a decline in 
value during the period of his ownership. The amount of risk which he may be 
subjected to is a variant of several factors. These may be separated into the 
nature of his interest in the property, the amount of his investment, and the 
length of time he has held this interest before resale. 

It has been indicated that under the Densmore case dictum, the promoter 
may resell at a fair value when he owned the property before becoming a fidu- 
ciary of the company, but he may not make any secret profit on property ac- 
quired after becoming a fiduciary. Once acts of promotion have started and 
the organization of the company is under way, the likelihood that the promoter 
will have a purchaser is increased. Acquiring an interest in property becomes 

46 The difficulty of placing value on the property, as distinguished from the value of the 
promoter’s services, has in the past made it difficult to impose any liability for stock watering 
when the promoter has been paid in shares of stock. See 2 Bonbright, Valuation of Property 
797 (1937). Registration forms of the SEC require that payments to the promoter as fees be 
kept separate from payments given in exchange for property, Form A-1, Items 40, 41. Form 
A-O-1, Items 8, 9. See In the Matter of Unity Gold Corp., 1 S.E.C. 25 (1934); In the Matter 
of Paper Sales Company of Detroit, 2 S.E.C. 748 (1937). 

47 Profits, to a certain extent, are the return for economic risks assumed without the guar- 
anty of a fixed return. See Knight, Risk, Uncertainty, and Profit c. II (1933). 
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less hazardous as the scheme of promotion advances towards completion. This 
is a gradual progression, however, and the risk of ownership to the promoter 
does not, as the Densmore dictum may imply, depend wholly on whether or not 
he is a fiduciary to the company. The promoter who has an absolute interest 
in the property may bear the risk of fluctuation in value up to the time of 
resale, notwithstanding the fact that he may be a fiduciary to the company. On 
the other hand, the promoter who has only an option on the property may bear 
no risk even though he obtained the option long before he became a fiduciary. 
Furthermore, it should be noted that the emphasis in the Densmore dictum is 
on the order of transactions rather than on the length of time of ownership. 

The length of time which the promoter holds his interest, therefore, should 
be a consideration, but not a conclusive one, in determining whether he is en- 
titled to resell at actual cost or fair value. Thus, when there is an absolute 
interest, the fact that it is held for a brief interval before resale should not limit 
the application of the fair value standard. Unless the property is of a nature 
which is subject to sharp fluctuations in value, the fair value will usually 
coincide with actual cost. If its value does fluctuate sharply, then the promoter 
has borne the risk of rapid decline in value and conversely should get the bene- 
fits of a rise. Where standards other than cost to the promoter are available 
to show value, and it is found that the value has not changed during the period 
of ownership, but rather a lower cost to the promoter was due to his acumen 
and ability to secure a “sharp” bargain, the value of the bargain should be his, 
in the absence of any ability of the company to claim that the purchase was 
made for its benefit.** 

The nature of the promoter’s interest in the property is important in deter- 
mining whether his ownership has subjected him to the hazards of fluctuation 
in value. Absolute interest as well as an interest as vendee under an executory 
contract are alike in causing the legal or equitable owner to bear the risk of a 
decline in value. In the usual case, however, the promoter does not own the 
property prior to undertaking the promotion of a company, but has merely an‘ 
option or conditional contract giving him the right to purchase at a future date. 
Many courts deal with such conditional interests in the same manner as with 
absolute interests.49 On the other hand, there are courts which argue that 
since the promoter, by the option, has bound himself to nothing, he is not en- 


48 This may be done (1) when the promoter represents to the subscribers that the purchase 
was made for the benefit of the corporation, Plaquemines Tropical Fruit Co. v. Buck, 52 N.J. 
Eq. 219, 29 Atl. 1094 (1893), (2) under a resulting trust where corporate funds are used by 
the promoter in his purchase, Wills v. Mehalem Coal Co., 52 Ore. 70, 96 Pac. 528 (1908), 
(3) the purchase is made ostensibly in the name of the corporation, Ballantine, op. cit. supra 
note 1. 

49 Gover’s Case, 1 Ch.D. 182 (1875); South Joplin Land Co. v. Case, 104 Mo. 572, 16 S.W. 
390 (1891); Pietsch v. Milbrath, 123 Wis. 647, 102 N.W. 342 (1905); see Mississippi Lumber 
Co. v. Joice, 176 Ill. App. 110 (1912). 
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titled to benefit when the corporation purchases the property.s° Having de- 
termined to take up the option only if the corporation proves a purchaser, the 
promoter has risked nothing in the enterprise. It is true that the promoter, in 
his option, has a valuable and saleable interest. Should he act fairly and dis- 
close his interest and its value to the company, there is no objection to his 
profiting. The policy behind requiring disclosure, however, combined with the 
fact that he has incurred no risk should be sufficient to deprive him of any 
secret profit. Promotion fees afford adequate compensation for his services in 
making the property available to the corporation. 

The promoter who has an option may deal with his interest in any of three 
ways. First, he may, as indicated above, sell his interest in the option to the 
company, and profit thereby.** Second, he may secure the option before 
the organization of the company has started, and later, confident of its willing- 
ness and ability to purchase the property from him, take up the option, either 
by purchasing it or changing it into an executory contract.* In such a case, he 
is then in the position of the absolute owner with attendant risks, measured by 
changes in the value of the property from the time of his acquisition, but tem- 
pered by the fact that his ownership was brief and commenced when there was 
likelihood of an available and willing purchaser. The change in value that ac- 
crues between the time the promoter acquired the option and his use of it 
should belong to him, inasmuch as he secured his interest by reason of foresight 
and had the power to take advantage of that differential by reselling to any- 
one.’ In the third possible situation, the promoter takes up the option only 
after he has contracted with the company for its resale.54 In such a case, of 
course, the promoter has borne no risk and should receive no profits. While the 
promoter may be subjected to rescission by the company and take a loss there- 


8° Burbank v. Dennis, 101 Cal. 90, 35 Pac. 444 (1894); Exter v. Sawyer, 146 Mo. 302, 
47 S.W. 951 (1898); Midwood Park Co. v. Baker, 128 N.Y. Supp. 954 (Sup. Ct. 1910); Rich- 
lands Oil Co. v. Morriss, 108 Va. 288, 61 S.E. 762 (1908); dissent of Mellish, L.J., in Gover’s 
Case, 1 Ch.D. 182, 189 (1875); Victor Oil Co. v. Drum, 184 Cal. 226, 193 Pac. 243 (1920); 
see Brewster v. Hatch, 122 N.Y. 349, 25 N.E. sos (1890); Hebgen v. Koeffler, 97 Wis. 313, 
72 N.W. 745 (1897); cf. Watson v. Bayliss, 62 Wash. 329, 113 Pac. 770 (1911) (agency). 

s Garretson v. Pacific Crude Oil Co., 146 Cal. 184, 79 Pac. 838 (1905); Central Land Co. v. 
Obenchain, 92 Va. 130, 22 S.E. 876 (1895); Masberg v. Granville, 201 Ala. 5, 75 So. 154 (1917); 
see Mississippi Lumber Co. v. Joice, 176 Ill. App. 110 (1912); Simons v. Vulcan Oil & Mining 
Co., 61 Pa. 202 (1869); Richardson v. Graham, 45 W.Va. 134, 30 S.E. 92 (1898); cf. Hayward 
v. Leeson, 176 Mass. 310, 57 N.E. 656 (1900). 

s* But see Crowe v. Malba Land Co., 76 Misc. 476, 135 N.Y. Supp. 454 (S.Ct. 1912); 
Brewster v. Hatch, 122 N.Y. 349, 25 N.E. 505 (1890). 

ss See Plaquemines Tropical Fruit Co. v. Buck, 52 N.J. Eq. 219, 27 Atl. 1094 (1893). 
See also note 48 supra. 

% Burbank v. Dennis, 101 Cal. go, 35 Pac. 444 (1894); Midwood Park v. Baker, 128 
N.Y. Supp. 954 (Sup. Ct. 1910); Yeiser v. United States Board & Paper Co., 107 Fed. 340 
(C.C.A. 6th 1901); Wills v. Mehalam Coal Co., 52 Ore. 70, 96 Pac. 528 (1908). See South 
Joplin Land Co. v. Case, 104 Mo. 572, 16 S.W. 390 (1891). 
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on, this risk arises from his failure to make a fair disclosure and not from 
his brief ownership of the property. The risk of the promoter is further miti- 
gated, moreover, when he uses funds of the corporation to secure his purchase. 

Frequently in promotion cases the promoter uses no funds of his own to 
obtain the property; rather, transactions are arranged so that income from the 
corporate subscribers is used to pay the vendor, the promoter taking the op- 
portunity as intermediary to divert part of the price to his secret profit.%* This 
situation may arise under an executory contract as well as in the option case. 
In the New Jersey Old Dominion case‘ the court suggested that whether the 
company is entitled to claim the benefit of the bargain made by the promoter 
“may depend upon whether the promoter buys the property with his own 
money or with money that is in effect subscribed for the share capital.’”’ Several 
courts in cases where the promoter has been permitted to retain his profit have, 
in the course of their decision, emphasized that in purchasing the property the 
promoter used his own resources.5* No case has been found, however, which 
required the promoter to disgorge all profits over actual cost simply because he 
used corporate funds in making his own purchase. 

The question of whose funds are used becomes significant in some cases when 
the promoter has made representations that he is entering the company on an 
equal basis with the other subscribers or that “all will share equally in the 
benefits.” Some courts treat this situation as a type of joint undertaking or 
joint enterprise and create a fiduciary duty running from the promoter to the 
subscribers to carry through the transaction without secret profit.® In addition, 
some courts give the company the right to compel the promoter to turn the 
property over to it on a purchase money resulting trust theory. The use of 

ss Rescission may be had even though the property has declined in value since the sale was 
made. In such a case the loss will fall on the promoter, even though it does not flow from the 
breach of his fiduciary duties, see Commonwealth S.S. Co. v. American Shipbuilding Co., 


197 Fed. 797 (D.C. Ohio 1912); Erlanger v. New Sombrero Phosphate Co., 3 App. Cas. 
1218 (H.L. 1878). 

86 One of these transactions is detailed in McCandless v. Furlaud, 296 U.S. 140 (1935). 
See also Yeiser v. United States Board & Paper Co., 107 Fed. 340 (C.C.A. 6th 1901); Wills 
v. Mehalem Coal Co., 52 Ore. 70, 96 Pac. 528 (1908). 

57 See also Arnold v. Searing, 78 N.J. Eq. 146, 159, 78 Atl. 762 (1910). But see Henderson 
v. Plymouth Oil Co., 16 Del. Ch. 347, 141 Atl. 197 (1928). 

58 See Ladywell Mining Co. v. Brookes, 35 Ch. D. 400, 407 (1887); Craig v. Phillips, 3 
Ch. D. 722, 735 (1876). See also Brewster v. Hatch, 122 N.Y. 349, 25 N.E. s05 (1890). 

5° Maxwell v. McWilliams, 145 Ill. App. 155 (1908); see Getty v. Devlin, 54 N.Y. 403 
(1873); Brewster v. Hatch, 122 N.Y. 349, 24 N.E. 505 (1890); Moore v. Warrior Coal & Land 
Co., 178 Ala. 234, 59 So. 219 (1912); cf. Humbird v. Davis, 210 Pa. 311, 59 Atl. 1082 (1904); 
Yeaney v. Keck, 183 Pa. 532, 38 Atl. 1041 (1898). 

6c Parker v. Boyle, 178 Ind. 560, 99 N.E. 986 (1912); Pittsburg Mining Co. v. Spooner , 
74 Wis. 307, 42 N.W. 259 (1889); Mississippi Lumber Co. v. Joice, 176 Ill. App. 110 (1912); 
Wills v. Mehalem Coal Co., 52 Ore. 70, 96 Pac. 528 (1908). See Evan’s Appeal, 81 Pa. 278 
(1876) where laches intervened to prevent resulting trust. Where corporate funds constitute 
a part of the consideration, a trust would arise pro tanto only. See Allenhurst Park Estates 
v. Smith, 101 N.J. Eq. 581, 611, 138 Atl. 709 (1927). See also Rest., Restitution § 194 (1937). 
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these theories in order to compel disgorgement, however, is unnecessary where 
representations of a limited profit exist. In any case a promoter otherwise en- 
titled to a profit may, by his acts and declarations when he becomes a fiduciary, 
lose the benefits of ownership and be required to sell to the company at cost. 
This may occur, for example, when he represents to subscribers that the com- 
pany will acquire the property at actual cost.“ Such voluntary waiver of any 
right to a profit is enforced because of the reliance which such declarations en- 
gender. Similarly, when the promoter represents a specific amount as his sole 
profit or commission, he will be held strictly to that amount.* 


From the foregoing, it will be seen that courts to a limited extent are in- 
fluenced by the application of a test of whether the promoter has borne the 
risks of ownership and especially the hazard of changes in value of property 
which he sells to the company he has formed, in determining whether he should 
be compelled to disgorge his profits when the resale was made without adequate 
disclosure. The traditional treatment of this question by the courts in terms of 
whether the property was acquired by the promoter before or after he became a 
fiduciary of the company has been found inadequate. Certainly, there would 
seem to be no reason for so distinguishing the amount of disclosure which the 
promoter must make on resale. If the policy for requiring disclosure is to be 
realized, the remedy which the company is given should be sufficiently rigorous 
to compel the desired disclosure. A prophylactic rule would require the pro- 
moter to disgorge all secret benefits arising from the transaction. Should courts 
hesitate to apply so complete a sanction, then the right of the promoter to 


retain any secret profit from property sold to the corporation should depend 
upon whether he has borne sufficient risks in the ownership of the property to 
entitle him to compensation therefor, such compensation to be made in terms 
of any increase in its value during his ownership. Even if he has borne the 
risk of changes in the value of the property, however, he may be compelled to 
forego any profit upon its resale to the corporation if he has made representa- 
tions indicating that he will not profit from the transaction. 


6: Burbank v. Dennis, 101 Cal. 90, 35 Pac. 444 (1894); Pittsburg Mining Co. v. Spooner, 
74 Wis. 307, 42 N.W. 259 (1889); California-Calaveras Mining Co. v. Walls, 170 Cal. 285, 
149 Pac. 595 (1915); Hebgen v. Koeffler, 97 Wis. 313, 72 N.W. 745 (1897); Yale Gas Stove 
Co. v. Wilcox, 64 Conn. ror, 29 Atl. 303 (1894). 

62 Davis v. Las Ovas Co., 227 U.S. 80 (1912); Tegarden v. Big Star Zinc Co., 71 Ark. 277, 
72 S.W. 989 (1903). Where there was a statement in the prospectus that the company will 
acquire the property at actual cost, the promoter is held to that representation, Central Land 
Co. v. Obenchain, 92 Va. 130, 22 S.E. 876 (1895). But see Milwaukee Cold Storage Co. v. 
Dexter, 99 Wis. 214, 74 N.W. 976 (1898). When the promoter does not disclose his interest 
but represents his vendor as the seller to the company, he is held to that representation, 
Plaquemines Tropical Fruit Co. v. Buck, 52 N.J. Eq. 219, 27 Atl. 1094 (1893). 
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Bankruptcy—Corporate Reorganization—Priorities—{Federal].—In 1930 the Los 
Angeles Lumber Company effected a readjustment outside of court, wiping out the 
old stock, but giving a new Class A common stock to old stockholders for a $400,000 
cash contribution. A new Class B common was given to bondholders in lieu of unpaid 
interest on the mortgage debt. The interest rate on the mortgage bonds was reduced 
and made payable only if earned. No provisions were included by which bondholders 
might gain control if interest requirements were not covered by earnings. In 1937 
the assets were appraised at twenty-five per cent of the bonded indebtedness.‘ Ship- 
building contracts were an immediate prospect, but it was said to be impossible to 
obtain necessary performance guarantees unless the indebtedness of the company 
were substantially scaled down. The corporation filed a voluntary petition for re- 
organization in bankruptcy under Section 77B. The plan submitted was assented 
to by 92.81% of the bondholders, 99.75% of Class A stockholders, and 90% of Class 
B stockholders. It provided for participation by Class A stockholders, without any 
contribution, by receipt of all of the common stock of the new company, having a 
par value equal to twenty-three per cent of the present appraised value of the com- 
pany. No provision was made in the plan for the Class B stockholders. The bond- 
holders were to be given 5% non-cumulative participating’ preferred stock having a 
par value equal to the remaining seventy-seven per cent of the appraised value of the 
company. A further amount of the preferred stock was to be sold to the public to 
secure needed working capital. A dissenting minority of the bondholders contested 
the fairness of the plan. The district court’ confirmed the plan and the decision was 
sustained by the Circuit Court of Appeals.‘ On certiorari to the Supreme Court, held, 
a plan which permits participation of stockholders where the assets of the debtor com- 
pany are insufficient to satisfy prior interests in full is unfair under Section 77B(f)5 of 
the Bankruptcy Act. Judgment reversed. Case et al. v. Los Angeles Lumber Co.6 

* It is impossible to determine from the reports of the case whether the appraisal was made 
pursuant to a court order and later became a court finding, or was made at the request of the 
guaranty company, or by stipulation of the parties. At any rate the appraisal was accepted 
by the trial court and no dispute about valuation arose. See In re Los Angeles Lumber Co., 
24 F. Supp. sor, 505 (1938); In re Los Angeles Lumber Co., 100 F. (2d) 963, 964 (1939). 

* The preferred stock was to be entitled to a 5% non-cumulative dividend, after which the 
common stock was entitled to a similar dividend. Thereafter all shares of both classes were to 
participate equally in dividends. On liquidation, the preferred stock was to receive a preference 
to the amount of its par value, then the common was to receive a similar preference. There- 
after, all shares of both classes were to participate equally. 

3 In re Los Angeles Lumber Products Co., 24 F. Supp. 501 (1938). 

«In re Los Angeles Lumber Products Co., 100 F. (2d) 963 (C.C.A. oth 1939). 

5 48 Stat. 912 (1934). “After hearing such objections as may be made to the plan, the judge 
shall confirm the plan if satisfied that (1) it is fair and equitable and does not discriminate un- 
fairly in favor of any class of creditors or stockholders, and is feasible 

* 60 S. Ct. 1 (1939). 
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The problem in corporate reorganization of proper distribution of securities repre- 
senting interests in the new company among the holders of various claims and equities 
in the old company is generally presented as involving the choice between the doc- 
trines of absolute and relative priority.? Absolute priority requires that each senior 
interest in the old company be satisfied in full before any inferior interest is accorded 
any participation.* Relative priority has meant participation on the basis of some- 
thing less than absolute priority, the exact extent of encroachment upon contract 
rights depending in each case upon the balance struck by the court between its willing- 
ness to accept compromises reached by the various groups, and its desire to protect 
the interests of dissenting minorities.» Despite the large number of reorganizations 
which have taken place since the development of the equity receivership, the Supreme 
Court has on but few occasions passed directly on the rules of priority. In those cases,!¢ 
there were strong expressions favoring absolute priority; nevertheless, the distinctive 
fact situations actually litigated combined with the recurrent presence of qualifying 
language led to uncertainty with respect to permissible deviations from strict priority. 
Thus in Kansas City Terminal R. Co. v. Kansas City Trust Co. the Court, while 
speaking in terms of absolute priority, added the qualification that the trial judge 


7 Frank, Some Realistic Reflections on Some Aspects of Corporate Reorganization, 19 Va. 
L. Rev. 541 (1932); Swaine, Reorganization of Corporations: Certain Developments of the 
Last Decade, 27 Col. L. Rev. 901 (1927); Spaeth and Winks, The Boyd Case and Section 77, 
32 Ill. L. Rev. 769 (1938); Bonbright and Bergerman, Two Rival Theories of Priority Rights 
of Security Holders in a Corporate Reorganization, 28 Col. L. Rev. 127 (1928); Friendly, 
Some Comments on the Corporate Reorganization Act, 48 Harv. L. Rev. 391 (1934); Buscheck, 
A Formula for the Judicial Reorganization of Public Service Corporations, 32 Col. L. Rev. 964 
(1932); Foster, Conflicting Ideals for Reorganization, 44 Yale L.J. 923 (1935); see generally, 
Levi and Moore, Bankruptcy and Reorganization: A Survey of Changes, 5 Univ. Chi. L. Rev. 
I, 219, 398 (1938). 

8 This is the so-called ‘‘fixed principle” of Northern Pacific R. Co. v. Boyd, 228 U.S. 482 
(1912) which is held by the instant case to be enacted in Section 77B(f). The Boyd case has 
been analyzed by Frank, op. cit. supra note 7, as based on the doctrine of fraudulent convey- 
ance; namely, that retention of an interest by the debtors (stockholders) when all prior claims 
have not been satisfied, renders the plan a fraudulent conveyance. See 2 Gerdes, Corporate 
Reorganization § 1083 et seq. (1936). Under this interpretation, a plan which wiped out the 
stockholders but which accorded participation to junior creditors although no equity exists 
for them would not necessarily be unfair because the essence of a fraudulent conveyance is 
retention of some interest by the debtor. On the other hand, if emphasis is placed on the broad 
language of the Boyd case, any plan which excluded or insufficiently satisfied prior interests 
while permitting participation of inferior interests, whether stockholders or creditors, would be 
unfair. See Jameson v. Guaranty Trust Co., 20 F. (2d) 807, 813 (C.C.A. 7th 1927), cert. den. 
275 U.S. 569 (1927). The instant case is susceptible of either interpretation. Except where 
otherwise mentioned, this note will be confined to the treatment of stockholder participation. 

* Bonbright and Bergerman, op. cit. supra note 7. 

© Railroad Co. v. Howard, 7 Wall. (U.S.) 392 (1868); Louisville Trust Co. v. Louisville, 
N. A. & C. R. Co., 174 U.S. 674 (1898); Northern Pacific R. Co. v. Boyd, 228 U.S. 482 (1912). 
(The plans involved in these cases permitted stockholder participation while making no pro- 
vision for an intermediate class of creditors.) Kansas City Terminal R. Co. v. Kansas City 
Trust Co., 271 U.S. 445 (1925). (The Court here considered the question of how much par- 
ticipation must be accorded each class.) 


™ 271 U.S. 445 (1925). 
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“may exercise an informed discretion concerning the practical adjustment of the 
several rights” as the circumstances of each case may require.” The doubt thus 
occasioned was perhaps an important factor in the widespread approval in lower 
courts of plans recognizing “relative priority” notions."3 

The enactment of Section 77B of the Bankruptcy Act,’4 with a caption stating its 
purpose as relief of debtors,'s and coming at a time when debtor relief legislation was 
prevalent in other fields‘® was thought by some to require stockholder participation 
in every plan on a relative priority basis. This inference was corrected by the unani- 
mous Supreme Court decision in Jn re 620 Church St. Building Corp.,*’ in which the 
Court held that stockholders had no right to participation when an evaluation of 
assets showed no residual equity after creditors were satisfied, and that a plan which 
did not include them was “fair and equitable,” as those terms are used in the statute, 
Additional support for this conclusion might have been found in the express statement 
in the act that where the judge shall find no equity for a class, the assent of that class 
is not necessary to the plan."* That a plan which did provide for stockholder participa- 
tion when no equity remained would be necessarily unfair was established in the 
principal case. 

In the earlier Supreme Court decisions the objections to the plan came from an 
entire class. Where the objection comes from a minority within a single class there 
arises the problem of the value of democratic notions of majority rule in corporate 
reorganization.’® Prior to the enactment of Section 77B non-assenting senior creditors 
had the opportunity to receive in cash their portion of the proceeds of the foreclosure 
sale. In fixing “upset prices,” the courts often attempted to give some protection 
to the minority but the dissenter’s cash distribution was always less than the probable 
value of the securities received by the assenters.** While it is true that, at the behest 
of minority bondholders, most courts inquired into the fairness of the plan as well 
as the adequacy of the bid, the fact that a large majority of bondholders had agreed 
to the plan was usually considered as evidencing the plan’s fairness.** Consequently, 

2 Thid., at 455. 

13 Following the decision of the Supreme Court in the Kansas City case, the Circuit Court 
permitted relative priority participation. Kansas City Terminal R. Co. v. Central Union 
Trust Co., 28 F. (2d) 177, 184 (C.C.A. 8th 1928), cert. den. 278 U.S. 655 (1928); see Jameson 
v. Guaranty Trust Co., 20 F. (2d) 807 (C.C.A. 7th 1927), cert. den. 275 U.S. 569 (1927). See 
cases collected in Buscheck, op. cit. supra note 7, at 977, et seq. 

14 48 Stat. 911 (1934). 

8 Section 77B refers to the corporation as the “‘debtor.”” But cf. the language of Brewer, 
J., in Louisville Trust Co. v. Louisville, etc. R. Co., 174 U.S. 674, 683 (1898), where the Court 
refers to the stockholder as the mortgagor. See also 35 Col. L. Rev. 549 (1935). 

16 See e.g. the first Frazier-Lemke Act, 48 Stat. 1289 (1934); the second Frazier-Lemke 
Act, 49 Stat. 943 (1935), 11 U.S.C.A. § 203 (s) (1935); see Home Bldg. &. Loan Ass’n v. Blais- 
dell, 290 U.S. 398 (1934), passing on the constitutionality of Minnesota mortgage moratorium 
legislation. 

17 299 U.S. 24 (1936). *8 §77B(e), 48 Stat. 918 (1934). 

19 Two ideas are here involved: (1) that majority rule is intrinsically a fair one, and (2) that 
the self-interest of the majority is sufficient safeguard to protect the class. 

2° See Levi and Moore, op. cit. supra note 7. 

2 Katz, The Protection of Minority Bondholders in Foreclosures and Receiverships, 3 Univ. 
Chi. L. Rev. 517 (1936). 
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the problem of standards of fairness to a minority group did not receive a great deal 
of attention by the courts. Section 77B provided for the binding of minorities to a 
plan assented to by a two-thirds majority of each class.* With the alternative of cash 
payment thus removed, an independent inquiry into the fairness of the plan became 
even more desirable. Inasmuch as the statute provided for court approval only 
after the requisite assents had been obtained,” there was some tendency to continue 
the old practice of approving the plan as fair if agreed to by the required majorities. 
In the instant case, however, Mr. Justice Douglas said, “. . . . Congress has required 
both that the required percentages of each class of security holders approve the plan 
and that the plan be found to be ‘fair and equitable.’ The former is not a substitute 
for the latter.”*s Adapting the strong language of the Boyd** and Kansas City Ter- 
minal?’ opinions (there applied to the unfair treatment of an entire class under the 
plan) to the protection of dissentient minorities,* the Court establishes absolute 
priority as the criterion of a fair and equitable plan. 

Although absolute priority does not permit retention of an interest by junior se- 
curity holders as long as those senior to them have not been fully compensated, it 
does not prohibit purchase of an interest in the new company in return for valuable 
consideration contributed.*® Both lower courts in the instant case found that stock- 
holders had given ample consideration to warrant their participation. The Supreme 
Court, in reversing this finding, held that money or money’s worth is the only asset 
justifying stockholder inclusion. The Court refused to recognize as consideration for 
an interest given to stockholders, the contribution of business reputation and experi- 
ence, maintenance of continuity in management, or the foregoing of tactical advantage 
and potential litigation. This refusal was based on the knowledge that recognition 
of such intangible assets would facilitate evasion of absolute priority, and on the 
unwillingness to recognize coercive tactics as consideration. Upon the basis of a tan- 


gible contribution, the stockholders may be accorded participation “reasonably com- 
mensurate’”’s* to the value given. Moreover, the interest given in return for a cash 


* § 77B(e), 48 Stat. 918 (1934). 

23 This objection to 77B has now been remedied by Chapter X of the Chandler Act, 52 Stat. 
840 (1938), 11 U.S.C.A. c. 10 (VII) 1939). The court now evaluates the plan from the “fair 
and equitable” standpoint before it is submitted to the security holders for approval. See Levi, 
Corporate Reorganization and a Ministry of Justice, 23 Minn. L. Rev. 3 (1938) where it is 
suggested that the fact that the plan is proposed by a disinterested trustee may itself lead the 
court to be hesitant about upsetting a plan submitted for approval. 

24 In re A. C. Hotel Co., 93 F. (2d) 674 (C.C.A. 7th 1937); cf. Downtown Investment Co. v. 
Boston Metropolitan Build. Inc., 81 F. (2d) 314 (C.C.A. 1st 1936). See Dodd, The Securities 
and Exchange Commission’s Program for Bankruptcy Reorganizations, 38 Col. L. Rev. 223, 
235 (1938). 

5 60 S. Ct. 1, 6 (1939). 7 a71 U.S. 445 (1925). 

6 228 U.S. 482 (1912). 28 See note 8 supra. 

29 See Bonbright and Bergerman, op. cit. supra note 7, at 149; Jameson v. Guaranty Trust 
Co., 20 F. (2d) 808, 811 (C.C.A. 7th 1927), cert. den. 275 U.S. 569 (1927). 

3° In re Los Angeles Lumber Products Co., 24 F. Supp. sor (1938); In re Los Angeles Lum- 
ber Products Co., 100 F. (2d) 963 (C.C.A. oth 1939). 

3 60 S. Ct. 1, 6 (1939). Because of the inherent difficulty of evaluating the securities given 
in return for contribution (see e.g. Jameson v. Guaranty Trust Co., 20 F. (2d) 807 (C.C.A. 
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contribution may be allowed priority over all other interests inasmuch as the cash 
is of benefit to all.» 

The Court, while thus ruling out intangible consideration and coercive tactics 
as a basis for stockholder participation, yet indicates that certain types of claims 
may be compromised in the interests of “administering the proceedings in an economi- 
cal and practical manner.’”’33 In this category the Court lists ambiguities arising out 
of a conflict of wording in two indentures, close interpretations of after-acquired 
property clauses in mortgages, and problems of preference in stock certificates and 
divisional mortgages. Settlement of such claims is deemed a normal part of the re- 
organization process. It is noteworthy that nowhere in the opinion does the Court 
mention the possibility of compromise on the close question of the value of the cor- 
porate assets. While the facts of the instant case present an extreme discrepancy be- 
tween indebtedness and assets, frequently the disparity will be less and a bona fide 
dispute as to valuation may arise. Neither Section 77B nor Chapter X*4 expressly 
requires that an appraisal be made at any time. 

With absolute priority the established rule, however, evaluation becomes of para- 
mount importance. Two of the possible approaches to the problem of when an ap- 
praisal shall be made may be suggested. First, the court may require an appraisal 
in every case before considering the plan.3s While this procedure recommends itself 
because it establishes a definite rule, delay will be incurred and the expense involved 
must come out of the assets of the company. An alternative solution allows the court 
to permit the valuation to be reached by bargaining among the various classes. Ma- 
jorities of the classes should be permitted to decide whether it is worth while to use 
the assets of the company for a valuation, by being permitted to bind minorities to 
an agreement with respect to the extent of participation by junior security holders. 
In the absence of patent misvaluation, collusion, or coercion, retention of some interest 
by junior security holders might well be permitted under the heading of settlement 
of doubtful claims. Vigilant judicial scrutiny of the compromise should be able to 
avoid easy evasions of absolute priority. Proof of misvaluation, collusion, or coercion 
should be required of a dissentient minority before an appraisal will be required at 


7th 1927)), participating on this basis may provide a method of evading absolute priority. 
The language in the instant case, which limits participation to an interest “reasonably com- 
mensurate”’ with the contribution, is more restrictive than the permissive language used by 
the Court in Kansas City Terminal R. Co. v. Kansas City Trust Co., 271 U.S. 445, 455 (1925), 


that stockholders may be “‘permitted to contribute and retain an interest sufficiently valuable 
to move them.” 


32 See Bonbright and Bergerman, op. cit. supra note 7; Jameson v. Guaranty Trust Co., 20 F. 
(2d) 808, 811 (C.C.A. 7th 1927), cert. den. 275 U.S. 569 (1927). It would seem that there is 
no objection to giving old stockholders an opportunity to invest new money in the renovated 
company ahead of the general public. 

33 60 S. Ct. 1, 14 (1939). 

34 52 Stat. 883 (1938), 11 U.S.C.A. c. 10 (1939). 


35In re Philadelphia & Reading Coal Co., ros F. (2d) 353 (1939). In view of the uncer- 
tainty which attends valuation, there arises the problem of determining what effect is to be giv- 
en the appraisal in a close case, where the value found is just below the point where a junior 
interest would receive some participation. One writer suggests that in such a case some com- 
promise should be permitted. Buchanan, The Economics of Corporate Enterprise 383 (1939.) 
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their request; otherwise, the minority could impose its opinion upon the majority as 
to whether an appraisal was worth the cost.* 

The propriety of permitting participation by junior interests on a contingent basis 
where no present equity exists for them, was not raised in the principal case. It is a 
possible position that absolute priority prevents participation even on a contingent 
basis, on the theory that junior interests have been wiped out and any future pros- 
perity and increment are results of and accrue to the interests which as yet remain. 
On the other hand it is arguable that bondholders have contracted only for a return 
of principal and interest; consequently, contingent participation would only prevent 
strict foreclosure of the interests of junior equities at a time of depressed values, and 
would not violate the doctrine of absolute priority.” Of course, any future participa- 
tion would have to depend wholly upon the renovated company’s prospering to a 
point where securities of the new company held by those who possessed senior interests 
in the old company, reached a value sufficient to satisfy claims of their holders against 
the old company.3* Methods of according participation might take the form, for 
example, of an option to purchase stock at a stated figure, or of an arrangement by 
which an interest, held in trust for former holders of junior equities, passes to the 
former senior security holders, unless within a stated period the earnings reach a 
specific amount.3® One of the difficulties with such solutions would be to determine 
at what figure the option to purchase should be set, or to determine the sum earnings 
should reach before the trust interest becomes unconditional in the former holders 


36 A conceivable solution would permit a minority to call for an appraisal whenever dis- 
satisfied with the compromise. Should their dissatisfaction be found groundless, the cost of the 
appraisal should be borne by them. If, however, their suspicions were well founded, the cost 
would come out of the assets of the company. 


37 The Court in the instant case quotes a dictum in Northern Pacific A. Co. v. Boyd, 228 
U.S. 482, 508 (1912), which seems to look both ways: “If the value of the road justified the 
issuance of stock in exchange for old shares, the creditors were entitled to the benefit of that 
value, whether it was present or prospective, for dividends or only for purposes of control. In 
either event, it was a right of property out of which the creditors were entitled to be paid before 
the stockholders could retain it for any purpose whatever.” (Italics added.) 


3* In In re 620 Church St. Bldg. Corp., 299 U.S. 24 (1936) counsel contended that Section 77B 
was analogous to farmer-debtor legislation. The stockholders claimed a present interest which, 
in view of the insolvency of the company, could only be had at the expense of the bondholders. 
The refusal of the court to recognize the analogy was in line with its decision in Louisville 
Joint Stock Land Bank v. Radford, 295 U.S. 555 (1935) wherein the first Frazier-Lemke act, 
48 Stat. 1289 (1934) was declared invalid because the mortgagee’s rights were inadequately 
protected under the statute. The allowance of contingent interests to stockholders, however, 
may be reconciled with the decision of the Court in Wright v. Vinton Branch of Mountain 
Trust Bank of Roanoke, 300 U.S. 440 (1937), holding valid the second Frazier-Lemke act of 
1935, 49 Stat. 943 (1935), 11 U.S.C.A. § 203(s) (1935). This act was construed as purely 
moratory, the mortgagee having the right to be paid off in full after the stated period of con- 
tinuance. The benefit of any rise in the value of the property during the interim was to accrue 
to the mortgagor. A contingent interest to stockholders would secure just this benefit to stock- 
holders while protecting the interests of creditors in their accrued claims. 


39 See Moore, The Economics of Railroad Financial Reorganization 174 ff. (unpublished 
thesis, University of Chicago, 1938). 
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of junior equities.4* Assuming this obstacle to have been overcome, it would seem 
that there should be no need of re-establishing the old hierarchy of priorities, i.e., 
again putting those who were formerly stockholders subordinate to those who were 
formerly bondholders, since the Kansas City Terminal case“ held that absolute priority 
may be satisfied by quantitative differences in the same grade of security. The main 
objection to contingent participation is a practical one. Instead of emerging from 
reorganization with a simplified capital structure, the company is burdened by out- 
standing interests of an indefinite and unascertainable nature which may very well 
limit its ability to raise needed funds. 

Absolute priority has long been advocated on principle as the standard by which 
the fairness of a plan should be measured. The Securities and Exchange Commission, 
under its power to criticize prospective plans under Chapter X“ and in its administra- 
tion of the Public Utilities Holding Company Act* has strongly urged its adoption. 
The Interstate Commerce Commission has likewise indicated a preference for ab- 
solute priority.46 The advantage of so definite a standard in simplifying the work of 
courts and commissions in investigating plans, is apparent. Adoption of this standard 
will facilitate one of the primary objects of reorganization: cleaning up the capital 
structure of the company in order to put it in a position to undertake successfully 
further equity or credit financing. Assuming the need for two types of investment, 
the rule of absolute priority should lessen any tendency to blur the line between 
“safe” and speculator investments. Furthermore, rigorous enforcement of absolute 
priority will remove that additional unfair advantage which relative priority gives 
to those who trade on the equity by compelling equity holders to bear the full burden 
of losses in return for their opportunity to secure greater profits. 


Criminal Procedure—Right of Prosecution to Writ of Error—Special Pleas in Bar— 
[Illinois]—The defendant, a criminal court judge, was indicted for conspiracy to 

4 If the contingent interests are of a nature which can be dealt with in the open market, 
conceivably, the market would determine the point at which their contingency is terminated 
by giving them value. But see the opinion of the SEC in In the Matter of Detroit Int’! Bridge 
Co., Reorg. Act Rel. 9 (1939), where it is suggested that transferability of such contingent 
interests be limited to protect ill-advised investors against their doubtful value. 

# 271 U.S. 445 (1925). In answer to questions certified, the Court stated that priority 
might, where circumstances fairly required it, be satisfied by giving prior interests a greater 
amount of the same grade securities given junior interests. 

4 §§ 172, 173, 52 Stat. 890 (1938), 11 U.S.C.A. c. 10 (1939). 

4 49 Stat. 803 (1935), 15 U.S.C.A. § 79 (Supp. 1937). 

44 Under Chapter X: In the Matter of Griess-Pfleger Tanning Co., Reorg. Act Rel. 13 
(1939); In the Matter of Detroit Bridge Co., Reorg. Act Rel. 9 (1939); In the Matter of Na- 
tional Radiator Corp., Reorg. Act Rel. 10 (1939). Under the Public Utility Holding Company 
Act: Genesee Valley Gas Co., Hold. Co. Act Rel. 981 (1938); Utilities Power & Light Corp., 
Hold. Co. Act Rel. 1655 (1939). See Meck and Cary, Regulation of Finance and Management 
under the Public Utility Holding Company Act of 1935, 52 Harv. L. Rev. 216 (1938). 

45 See, e.g., the letter of Commissioner Eastman, printed in H.R. Hearings on H.R. 3704 
and H.R. 5704, 76th Cong., rst Sess. at 82 ff. (1939). 

46 See Buchanan, op. cit. supra note 35 at 378 ff.; Moore, Railroad Fixed Charges in Bank- 
tuptcy Proceedings, 47 J. Pol. Econ. 101, 123 (1939). 
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obstruct the administration of justice by certifying fraudulently acknowledged bail 
bonds. By a special plea in bar he contended that the Constitution of Illinois bars 
criminal prosecution of judges. The trial court sustained the plea and discharged the 
defendant. Under a statute providing for a review on behalf of the state of a judg- 
ment setting aside or quashing an indictment, the state’s attorney has sued out 
a writ of error. People ». McGarry." 

In Illinois under the common law,’ and later by statute,3 the state had no right 
to a review in criminal proceedings. Subsequently, however, the legislature passed the 
present statute, providing for a writ of error from decisions quashing or setting aside 
an indictment or information.‘ Adopting a strict construction, the Illinois Supreme 
Court has held that this statute does not apply to decisions sustaining special pleas 
in bar.s The instant case, therefore, raises the following questions: First, may the 
appellate court determine for itself whether the indictment has been quashed within 
the terms of the statute, even though the pleading which the trial court sustained 
was labeled “plea in bar”? And secondly, assuming that the appellate court may 
look to the substance of the trial court’s ruling, did the lower court uphold a plea in 
bar or quash the indictment? 

The Illinois Supreme Court has held that a trial court’s ruling which merely 
purports to quash an indictment will not support a review at the prosecution’s behest. 
In People v. Vitale,® after the trial court sustained a plea of former jeopardy as well 
as a motion to quash, it was decided that because the plea had been sustained, the 
ruling on the motion was surplusage and therefore could not be the basis of a writ 
of error. In People v. Finklestein,’ the record contained a plea of immunity followed 
by a motion to quash. The trial court, stating that it was not ruling on the plea, sus- 
tained the motion, but a review was denied and the cause remanded on the ground that 
the motion could not properly be ruled upon until the plea was withdrawn. Although 
these cases may indicate that the determination of whether the trial court has quashed 
the indictment is wholly within the discretion of the appellate court, it is possible 
that such power is restricted to those situations in which it may be used against 
the prosecution.* Thus if, as in the instant case, the ruling does not purport to quash 


* Criminal Court of Cook County, Ill., Nov. 21, 1939. 
* People v. Dill, 1 Scam. (Ill.) 257 (1836); People v. Royal, 1 Scam. (Ill.) 557 (1839). 


3 Til. Rev. Stat. (Hurd, 1874) c. 38, § 437, held constitutional in People v. Barber, 348 Ill. 
40, 180 N.E. 633 (1932), amended, Ill. L. 1933, p. 46s. 


‘Ill. Rev. Stat. (1939) c. 38, § 747. See Miller, Appeals by the State in Criminal Cases, 
36 Yale L. J. 486 (1927). For a general compilation of statutory provisions see American 
Law Inst., Code of Criminal Procedure 1191 (1931). 


5 People v. White, 364 Ill. 574, 5 N.E. (2d) 472 (1936); People v. Vitale, 364 Ill. 589, 5 N.E. 
(2d) 474 (1936). It is generally accepted that statutes providing for a limited review on behalf 
of the prosecution extend only to the enumerated instances. State v. Adams, 193 Mo. 196, 
gt S.W. 946 (1906); State v. Heisserer, 83 Mo. 692 (1884); State v. Minnick, 33 Ore. 158, 
54 Pac. 223 (1898); State v. Kemp, 5 Wash. 212, 31 Pac. 711 (1892). But cf. State v. Manning , 
14 Tex. 402 (1855) (plea in abatement reviewable as the equivalent of a motion to quash); see 
State v. Bowman, 145 N.C. 452, 455, 59 S.E. 74, 75 (1907). 

* 364 Ill. 589, 5 N.E. (2d) 474 (1936). 7 372 Ill. 186, 23 N.E. (2d) 34 (1939). 


® See People v. White, 364 Ill. 574, 576, 5 N.E. (2d) 472, 473 (1936):. “We have held that 
a writ of error would not lie . . . . at the instance of the People without a statute conferring 
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the indictment, an appeal by the state may be precluded. It should be noted that 
such a construction of the statute gives the trial court power to thwart a review of 
any decision in the defendant’s favor. 

It is submitted that to require that the trial court’s ruling formally satisfy the 
statute would be an unwarranted interpretation of the legislature’s intention. The 
appellate court should distinguish between cases in which a defendant may at his 
option present a certain defense either in a reviewable or in a non-reviewable category, 
and those in which the defense relied upon does not properly fit into a non-reviewable 
classification. Thus where a defense may be made by informal motion as well as by 
demurrer, and only rulings on the latter are reviewable, if the defendant chooses to 
rely upon the informal motion, the defendant’s choice should govern.’ It must be 
assumed that the legislature, aware of the choice available to the defendant, contem- 
plated, by attaching reviewability to one pleading, that the defendant might avoid 
review by pleading in the non-reviewable form. On the other hand, as the state con- 
tends in the instant case, if the nature of the defense presented does not fit the non- 
reviewable pleading, it would seem to be in accord with the legislature’s intention to 
ignore the title of the pleading and to determine the proper mode of procedure. 
Thus the Supreme Court of the United States has held that a defense which should 
have been raised by a special plea in bar was reviewable as such, although the de- 
fendant and the trial court had treated it as a non-reviewable plea in abatement.'* 
If common-law or statutory rules exist as to what pleadings are suitable for certain 
defenses, these rules are implicit in a statute which attaches the substantive right of 
appeal to a certain pleading. 

The second problem is whether the trial court upheld a plea in bar or quashed the 
indictment. Traditionally the special plea in bar was available in four instances: 


former acquittal, former conviction, former attainder, and pardon.” It thus compre- 
hends defenses which, because they prevent a prosecution without a determination 
of the defendant’s guilt or innocence, could not be proved under the general plea of 


the right ‘in the most plain and unequivocal terms, such as cannot be turned by construction 
to any other meaning.’ ” 

9 People v. Reed, 276 N.Y. 5, 11 N.E. (2d) 330 (1937). (The defense was that another stat- 
ute provided the exclusive remedy, and that the indictment therefore did not charge a crime. 
Note the similarity to the defense in the principal case.) Contra, People v. Ellis, 204 Cal. 39, 
266 Pac. 518 (1928). The Ellis case may be explained on the theory that the court did not 
consider the informal motion to be properly available, although neither the trial court nor the 
prosecution had objected to its use. Thus the case is consistent with the general theory. 

© United States v. Barber, 219 U.S. 72 (1911); United States v. Oppenheimer, 242 U.S. 85 
(1916) (“‘motion to quash”’ held to be in substance a special plea in bar). In United States v. 
Goldman, 277 U.S. 229 (1928) it was held that the Statute of Limitations could be raised only 
by special plea even though apparent on the face of the indictment. See note 21 infra. 

= Although this interpretation appears to have the undesirable effect of perpetuating pro- 
cedural technicalities, it is submitted that this danger is minimized by the fact that the rules 
of pleading are so flexible as generally to permit a legitimate avoidance of a reviewable cate- 
gory, especially where, as in Illinois, the defendant may prove any defense under the general 
issue. Although because of this latter factor a limited right to review on the behalf of the prose- 
cution is thus largely ineffective, it may be commended asa step in the right direction. For a 
general discussion see Miller, op. cit. supra note 4. 

™ 4 Bl. Comm. *335. 
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not guilty."? It appeared for a time that special pleas in bar were abolished by the 
Illinois statute providing that a defendant might present amy defense under the general 
issue.*4 In People v. Bain, however, it was held that special pleas in bar which “tender 
an issue of law” are admissible. It is submitted that, like a civil-law plea by way of 
confession and avoidance," a special plea in bar does not tender issue at all; it may 
result in either an issue of law or of fact, depending upon whether the prosecution 
demurs or traverses some allegation. In any case, although when it is properly admissible 
is not clear, the plea in bar apparently still exists as a pleading device.*7 

The essential parts of the defendant’s “plea in bar” are as follows: (1) that the 
defendant is a judge and, as such, immune from indictment and trial; (2) that the 
court has no jurisdiction of the person or of the subject matter set forth in the indict- 
ment; (3) that the defendant can be prosecuted only under Article 6, Section 30 of the 
state constitution, and that because the indictment refers exclusively to judicial acts, 
this article is a bar to the present prosecution. There are two approaches which lead 
to the conclusion that the matter presented in the defendant’s pleading did not con- 
stitute a special plea in bar. In the first place, it fits none of the common-law cate- 
gories: former conviction, former acquittal, former attainder, or pardon. The Illinois 
statutes provide that unless otherwise stipulated, proceedings in criminal actions 
shall be as at common law."* Consequently, in view of the fact that the special plea 
in bar was abolished, and then in the Bain case ostensibly only partially reinstated, 
the court may well hold that the plea is available only in the traditional situations. 

A second possible approach would require only that the pleading be similar to the 
common-law special plea in bar.** But it is submitted that this requirement may not 
be satisfied by an allegation of immunity, because such an allegation is not the essence 


*3 See State v. Karagavoorian, 32 R.I. 477, 79 Atl. 1111 (1911); State v. Sine, 91 W.Va. 608, 
114 S.E. 150 (1922); State v. Linden, 154 La. 65, 97 So. 299 (1923) (self-defense is not a special 
plea); Hirn v. State, 1 Ohio St. 15, 23 (1852); 2 Bishop, New Criminal Procedure § 743 (2d ed. 
1913). 

*4Tll. Rev. Stat. (1939) c. 38, § 731; People v. Hankins, 106 Ill. 628 (1883); see People v. 
Simos, 345 Ill. 226, 230, 178 N.E. 188, 190 (1931); People v. Brown, 354 Ill. 480, 482, 188 N.E. 
529, 530 (1933). 

*§ 358 Ill. 177, 193 N.E. 137 (1934). 

*6 Shipman, Common Law Pleading § 12 (1923). See Neaderhouser v. State, 28 Ind. 257 
(1867); State v. Quigley, 135 Me. 435, 438, 199 Atl. 269, 271 (1938) (discussing a plea of in- 
sanity); Sorrells v. United States, 287 U.S. 435, 452 (1932). 

17 See People v. Martorano, 359 Ill. 258, 260, 194 N.E. 505, 506 (1935): “‘.... there are 
instances, particularly when an issue of law is tendered, which will justify the filing of a special 
plea, and . . . . such a rule will often promote prompt disposal of cases and save the time of 
the courts and litigants.” 

*8 Til. Rev. Stat. (1939) c. 38, § 736. 


9 Davis v. State, 152 Ind. 145, 52 N.E. 754 (1899); see United States v. Murdock, 284 U.S. 
141, 151 (1931) (defense of privilege against self-incrimination in a prosecution for wilful fail- 
ure to supply information for income tax purposes): “‘A special plea in bar is appropriate where 
defendant claims former acquittal, former conviction, or pardon, . . . . but there is no warrant 
for its use to single out for determination in advance of trial matters of defense either on ques- 
tions of law or fact.” Cf. note 16 supra. 


*° Frayser, Barret, & Shippers v. State, 16 Lea (Tenn.) 671 (1886) (where the court ad- 
mitted ‘‘special pleas” of justification under a state charter and contracts with city officials). 
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of the special plea. A special plea in bar, in its broadest aspect, should set up facts 
extrinsic to the indictment.** Otherwise it merely questions the sufficiency of the 
indictment and should be raised by motion to quash. It may be seen that the de- 
fendant’s pleading states nothing that would be considered a “‘fact” except that the 
defendant is a judge—which already has been stated in the indictment. The remaining 
allegations appear to be conclusions of law: that judges are immune from prosecution, 
that the court lacks jurisdiction over judges and crimes imputed to them, and that 
a section of the constitution provides the sole punishment for judges and acts as a 
bar to the present action. Furthermore, each of the traditional common-law special 
pleas in bar presents a defense consisting of facts which have arisen subsequently 
to the commission of the crime. Obviously no bar was alleged to have arisen after the 
crime with which the defendant was charged in the principal case. It would seem 
that the ruling of the trial judge could have decided no more than that the statute 
which purports to make judges amenable to criminal prosecution’? was unconstitu- 
tional or that it did not extend to “judicial acts,” and that the indictment must there- 
fore be quashed because it did not charge a crime.* Thus it appears that the trial 
court’s ruling in substance satisfies the statute providing for writs of error at the 
state’s suit. 


Deeds—Reservations of Life Estates—Words of Conveyance and Intention—{[IIli- 
nois].—The sole owner of real property conveyed the title in fee to her two sons. Her 
husband joined in the deed as a “grantor,” releasing his statutory rights of homestead! 
and dower.? The deed contained a clause providing that “The aforesaid Grantors 
hereby expressly reserve unto themselves the use of the above conveyed premises for 
and during the time of their natural lives.” After the death of the wife, judgment 
creditors of the husband levied on his life estate in the property. In a suit by the 
grantees to quiet title to the land, the trial court held that the husband had received 
a life estate. On appeal, held, where an estate is reserved to a party to a deed, the 
reservation is inoperative unless either the party in whose favor the reservation 


%t 2 Bishop, New Criminal Procedure § 742 (2d ed. 1913); 1 Chitty, Criminal Law *452; 
Clark, Criminal Procedure c. 11 (1895); People v. Harding, 53 Mich. 481, 19 N.W. 155 (1884) 
(special pleas of former jeopardy, puis darrein continuance, held improper because the facts 
involved appeared in the record); see Sorrells v. United States, 287 U.S. 435, 452 (1932); 
Jackson v. State, 11 Okla. Cr. 523, 148 Pac. 1058 (1915). In Neaderhouser v. State, 28 Ind. 
257 (1867) a statute was set up by way of a special plea in bar, but note that this was a special 
law, which the court considered to be a “fact.”” An exception to the general rule is the Statute 
of Limitations, United States v. Goldman, 277 U.S. 229 (1928). This may be traced perhaps | 
to the common-law rule that the statute must be pleaded and cannot be raised by demurrer. 
See Atkinson, Pleading the Statute of Limitations, 36 Yale L. J. 914 (1927). 

* Til. Rev. Stat. (1939) c. 13, § 9. 

*3 The allegation that the court has no jurisdiction of the subject matter or persons is merely 
an indirect way of asserting that the indictment does not set forth a criminal offense, because 
no claim is made that the acts charged did not take place within the county. The Criminal 
Court of Cook County has general jurisdiction of criminal offenses committed within the 
county. Ill. Rev. Stat. (1939) c. 38, § 701. Thus the objection to the court’s jurisdiction raises 
only the issue of whether the indictment sets forth a crime. 


Til. Rev. Stat. (1939) c. 30, § 26. * Til. Rev. Stat. (1939) c. 3, § 175. 





560 THE UNIVERSITY OF CHICAGO LAW REVIEW 


operates had the estate before the reservation was made, or words of conveyance are 
used, conveying the reserved estate to the beneficiary. At the death of his wife, 
any interest the husband had in the land was extinguished. Saunders v. Saunders. 

At common law a reservation was a withholding from the operative effect of a 
conveyance of some right “coming out of the thing granted,’”’* such as a right to 
rent or feudal service.’ Since by definition the conveyance was inoperative as to the 
right reserved, it was on strict principle impossible to hold that the right reserved 
could be transferred by force of the reservation to a third party. Hence, the rule was 
that a reservation to be valid had to operate in favor of the person from whom title 
passed.* Where the reservation was expressed in favor of one other than the owner 
several methods of effecting the transfer to the third party were employed. For ex- 
ample, if the third party joined in the conveyance as a grantor, then some courts 
upheld the reservation by interpreting the rule to require simply that the reservation 
be to one of the grantors, and not to a stranger to the deed.? The authority relied on 
for this interpretation was the common law writers who had used these words in ex- 
plaining the effect of the rule.* Conservative courts maintained that the only reserva- 
tion to a grantor which could be upheld was one for the benefit of that grantor who 
had such interest in the thing granted that he might withhold from the operation of 
the conveyance a part of the estate granted.* Therefore, one who joined in a deed as 
a grantor possessing only rights of homestead and dower, as in the instant case, could 
not logically reserve a greater estate. 

Other methods of giving effect to a reservation in favor of a third party were: to 
construe the reservation to the third party as a re-grant by the grantee; to construe 
the words of reservation as words of grant, thus effecting a conveyance from the 
grantor to the named beneficiary of the reservation; or to recognize special types of 
reservations as an exception to the common law rule. 

The re-grant analysis was clearly applicable in the case of a reservation in a grant** 


3 300 Ill. App. 368, 21 N.E. (2d) 34 (1939). Rev’d since writing, 373 Ill. 302 (1940). 

4 Shepphard, Touchstone *80. In contradistinction to an exception which was part of the 
thing granted, 1 Co. Litt. *47a. For a discussion of the relation between a reservation and an 
exception see Bigelow and Madden, Exception and Reservation of Easements, 38 Harv. L. 
Rev. 180 (1924). 

5’ Shepphard, Touchstone *8o. 


6 Co. Litt. *143a. Other reasons advanced for this rule were: one, that it obviated the dan- 
ger of maintenance, and, two, that because a reservation, as of rent, was in the nature of com- 
pensation for the grant, such benefit should go to the grantor only, Gilbert, Rents 54 (1792). 
With the widely increasing recognition given to contracts for the benefit of third parties, and 
the absence of any danger of maintenance, it would seem that the reason for the old rule has 
disappeared and that a reservation for the benefit of any person should be operative. 

7 Hall v. Meade, 244 Ky. 718, 51 S.W. (2d) 974 (1932); see Boyer v. Murphy, 202 Cal. 23, 
259 Pac. 38 (1927); Stone v. Stone, 141 Iowa 438, 119 N.W. 712 (1909); Borst v. Empie, 5 
N.Y. 33, 38 (1851). 

* Shepphard, Touchstone *80; 2 Bl. Comm. *300. 

* Lemon v. Lemon, 273 Mo. 484, 201 S.W. 103 (1918); see White v. City of Marion, 139 
Towa 479, 117 N.W. 254 (1908). 

1 “Tf A be seised of certain lands, and A and B join in a feoffment in fee, reserving a rent to 
them both . . . . and the feoffee grant that it shall be lawful for them . . . . to distrain for the 
rent, this is a good grant of rent to them both, because he is a party to the deed 
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or lease" by an indenture. The grantee or lessee, having signed the deed, the necessary 
statutory formalities’ for an effective conveyance from the grantee to the beneficiary 
of the reservation were satisfied. Moreover, it was said that the grantee by his act 
of signing was precluded from denying the validity of the reservation. This estoppel 
argument is, however, primarily a makeweight, for in the case of a deed poll where 
the execution, delivery, and acceptance of the deed could also be regarded as precluding 
the grantor and grantee from denying the reservation, it is held that the reservation 
is ineffective? and that the interest reserved remains in the grantor."* The lack of 
the statutory formality of a signing by the original grantee (alleged re-grantor) ap- 
parently forecloses any attempt to support a reservation in a deed poll on the theory 
of a re-grant. 

An otherwise invalid reservation could also be given effect where the reservation 
clause contains sufficient words to spell out a conveyance of the estate reserved from 
the owner of the estate to the beneficiary." The sufficiency of the language in a deed 
in this respect is said to depend on whether there can be inferred from the language an 
intent to convey presently,’® as distinguished from an intention to convey at some 
future time.?? Although through repeated use certain words which more satisfactorily 
express the intention of the grantor have been unquestioningly accepted as transferring 
rights in land,"* nevertheless technical words have been held unnecessary.’® In the 
instant case the grantor’s intention presently to convey to her husband a life estate 
in the property was clearly manifested in the words of reservation. It is submitted, 
therefore, that the court might well have construed the words of reservation as words 


had been a stranger to the deed, then B had taken nothing,’’ Co. Litt. *213a, b; Wickham v. 
Hawker, 7 M. & W. 63 (Ex. 1840), where the court held a reservation for the benefit of a 
stranger to the deed, in a grant by indenture, operative as a re-grant. See Durham S. R. Co. 
v. Walker, 2 Adol. & Ell. (N.S.) 940 (Q.B. 1842); Stockbridge Iron Co. v. Hudson Iron Co., 
107 Mass. 290 (1871); Engel v. Ayer, 85 Me. 448, 27 Atl. 352 (1893). 

See Bland’s Case, Godbolt 448 (1632). It was there suggested, however, that a reserva- 
tion to a non-owning third party would be held operative as a re-grant only if the third party 
joined in the indenture. But see Oates v. Frith, Hobart[ ] *282 (C.P. 1615). 

13 In Illinois the conveyance must be in writing and signed by the grantor, Ill. Rev. Stat. 
(1939) c. 30, § 1. But see Stockbridge Iron Co. v. Hudson Iron Co., 107 Mass. 290, 322 (1871). 

13 Guaranty Loan & T. Co. v. Helena Improv. Dist., 148 Ark. 56, 228 S.W. 1045 (1921); 
Beardslee v. New Berlin Light & Power Co., 207 N.Y. 34, 100 N.E. 434 (1912); cf. Hodge v. 
Boothby, 48 Me. 68 (1861). 

4 Allen v. Henson, 186 Ky. 201, 217 S.W. 120 (1919); Freudenberger Oil Co. v. Simmons, 
75 W.Va. 337, 83 S.E. 995 (1914). 

%5 Legout v. Price, 318 Ill. 425, 149 N.E. 427 (1925); Lemon v. Lemon, 273 Mo. 484, 201 
S.W. 103 (1918). 

16 2 Bl. Comm. *298; 2 Tiffany, Real Property § 435 (2d ed. 1920); 1 Devlin, Deeds §§ 211, 
212 (3d ed. 1911). 

17 McGarrigle v. Roman Catholic Orphan Asylum, 145 Cal. 694, 79 Pac. 447 (1904); 
Johnson v. Bantock, 38 Ill. 112 (1865). 

18 Hayes, Conveyancing 126 (sth ed. 1840). 

%9 Shave v. Pincke, 5 T. R. 124 (K.B. 1793); Horten v. Murden, 117 Ga. 72, 43 S.E. 786 
(1903); Hunt v. Johnson, 44 N.Y. 27 (1870); Grieber v. Lindenmeier, 42 Minn. 99, 43 N.Ws 
964 (1889). 
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of conveyance in order to effectuate the grantor’s intention.** Or failing this the 
court might have followed the precedents of those liberal courts which have enforced 
the intent of the parties by construing the reservation to a third party as a “covenant 
to stand seised,’’* or simply as “not inconsistent with the passage to the grantee of an 
interest or title 

As a final alternative the reservation may be upheld by bringing it within the 
narrow class of cases which are excepted from the logical requirements of the common 
law rule. In Illinois, until the decision in the instant case, it was said that a grantor 
could reserve ‘‘to himself and wife an estate during their natural lives, which will 
continue during the life of the survivor.” According to this rule, a very limited ex- 
ception was established in favor of husband and wife. The justice and good sense of 
this exception seems clear; the non-owning spouse could enter into the conveyance 
waiving his rights of dower and homestead in return for the security of a present life 
estate. Moreover, the intention of the parties, to give the non-owning spouse a life 
estate in the property, was effectuated. But the court, in the instant case, refused 
to follow this exception on the ground that it was stated “by way of dictum.” It is 
submitted that the statement of the Illinois Supreme Court that gave rise to the rule 
that a reservation of a life estate to the non-owning spouse is valid, was not dictum. 
In White v. Willard,?4 where this rule was first announced, the court had to determine 
the competency of a wife to testify as to the delivery of a deed executed by her hus- 
band, conveying certain of his property to their two sons. In the deed a life estate 
was reserved to the grantor and his wife. In holding that the wife could not testify 
as to the delivery of the deed because “her interest under the deed is greater than under 
the statute” awarding dower, the court necessarily first held that the reservation’ 
had the “effect . . . . to reserve a life estate in the grantor and his wife and the sur- 
vivor of them.” 

Not only did the court, in the instant case, disregard this established exception 
that an express reservation to the grantor’s spouse is operative, but cited, in support 
of its decision, Bullard v. Suedmeier,*® a case which careful inspection discloses to be 
inconsistent with its position. That case involved the construction of a deed of con- 
veyance containing a clause that “this conveyance shall not take effect during the 
lifetime of the grantors [the husband and wife] ” After the death of the husband, 
the owner of the property, his widow claimed a life estate. In affirming the trial 


2° 2 Tiffany, Real Property 1613-4 (2d ed. 1920). In Bullard v. Suedmeier, 291 Ill. 400, 
126 N.E. 117 (1920) the court impliedly held words of reservation to be words of conveyance. 
See Freudenberger Oil Co. v. Simmons, 75 W.Va. 337, 83 S.E. 995 (1914). 

t Jackson v. Swart, 20 Johns. (N.Y.) 85 (1822); Sergeant v. Ford, 2 Watts & S. (Pa.) 122 
(1841). For other cases where similar reservations have been upheld see Boyer v. Murphy, 
202 Cal. 23, 259 Pac. 38 (1927); Ahnert v. Ahnert, 98 Kan. 773, 160 Pac. 203 (1916); Engel v. 
Laedwig, 153 Mich. 8, 116 N.W. 550 (1908). 

*2 Cable v. Cable, 146 Pa. 451, 23 Atl. 223 (1892). 

*3 Bullard v. Suedmeier, 291 Ill. 400, 404, 126 N.E. 117, 119 (1920); White v. Willard, 
232 Ill. 464, 471, 83 N.E. 954, 957 (1903); Abel v. Schuett, 329 Ill. 323 (1928) (semble). 

4 232 Ill. 464, 83 N.E. 954 (1903). 

*s “But the grantors herein expressly reserve the use and absolute control of said premises 
for and during the period of their natural lives 

#6 291 Ill. 400, 404, 126 N.E. 117, 119 (1920). 
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court’s finding that the widow did not have a life estate, the Illinois Supreme Court 
was careful, however, not to overrule the White case, saying that the rule there enunci- 
ated would have controlled if the reservation to the spouse had been made by express 
words. The deed in the instant case provided: “The . . . . grantors hereby expressly 
reserve unto themselves the use of the above conveyed premises 


Procedure—Use of Class Actions in Restrictive Covenant Cases—(Illinois].—An 
instrument embodying a restrictive covenant against Negro occupation of property 
in the Washington Park subdivision in Chicago contained a provision that it should 
not be effective unless the owners of ninety-five percent of the foot-frontage in the 
proposed restricted area should sign. In a prior suit, Burke v. Kleiman,? brought against 
a signing property owner by another signer on behalf of herself and all others who 
would be injured by breach of the covenant, it had been stipulated that the requisite 
ninety-five percent had signed the agreement, and an injunction had been obtained 
against the breach. In the instant suit to enforce the covenant, the defendants’ proved 
at the trial that owners of only fifty-four percent of the frontage had signed; but the 
trial court held that, the defendants having been represented by the plaintiff in the 
previous class suit, the prior adjudication was res judicata.‘ On appeal to the Illinois 
Supreme Court, held, affirmed. Lee v. Hansberry.s 

The first of several arguments indicating that the decision in the Lee case‘ is an im- 
proper application of the doctrine of res judicata, is based on a criticism of the court’s 
view that Burke v. Kleiman’ was a representative action. Since the instant case is ap- 
parently the first adjudication as to the applicability of the representative device to 
the enforcement of a restrictive covenant, the propriety of using the representative 


device, even where there is a validly created restrictive covenant, may well be ques- 
tioned. Abrogating as it does the individual’s right to his day in court, the class action 
can usually be justified only on the ground that joinder of the parties would otherwise 
have been necessary.’ But it has been expressly held that the joinder of all parties to 
a covenant is not required; each individual may bring suit in his own name.’ Conse- 


* The agreement covered property in practically all of the area between 6oth and 63d Streets, 
and South Park and Cottage Grove Avenues. 

* Burke v. Kleiman, 277 Ill. App. 519 (1934). 

3 One of the defendants was the husband of the plaintiff in Burke v. Kleiman. He had been 
an officer in the property owners’ association at the time the first suit was brought, but was 
no longer an officer at the time of the second suit. There was evidence that at the time he 
ceased to be an officer of the association, he said he would “‘put Negroes in every block.” 

4 Following Burke v. Kleiman, the covenant had also been enforced in two other suits in 
the Superior Court of Cook County in Cook v. Yondorf, 34 Sup. Ct., Cook County 1261 (1936) 
and Penoyer v. Cohn, 34 Sup. Ct., Cook County 16816 (1936). 

$ 372 Ill. 369, 24 N.E. (2d) 37 (1939). 

6 Ibid. 7 Burke v. Kleiman, 277 Ill. App. 519 (1934). 

5 Moore and Cohn, Federal Class Actions, 32 Ill. L. Rev. 307, 314 (1937): ‘“The ‘true class 
suit’ is one wherein, but for the class action device, the joinder of all interested persons would 
be essential;” Blume, The ‘Common Questions” Principle in the Code Provisions for Repre- 
sentative Suits, 30 Mich. L. Rev. 878, 897 (1932). 

9 Linzee v. Mixer, 101 Mass. 512 (1869); Western v. MacDermott, L.R. 2 Ch. App. 72 (1867). 
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quently there is not the same necessity for a class action, as exists in the cases of suits 
by or against an unincorporated association,’* by a stockholder for a wrong done to 
the corporation," or by a class within an unincorporated association against the asso- 
ciation.” The mere fact that the signers are numerous does not justify the representa- 
tive suit, unless some necessity can be shown for binding all of them by the decree. 

It may be urged that such justification for binding all the signers exists in the fact 
that the effective operation of the covenant would create something in the nature of a 
zoning ordinance, thus making a situation analogous to that in which a suit brought 
by a single taxpayer, suing in the public right** binds all taxpayers.'* Doubtless the 
fact that much of the effectiveness of a restrictive covenant depends upon its being 
enforced throughout the restricted area does create a concern in its enforcement so 
general as to be analogous to a public concern; and if the validity of the covenant can 
be tested in a single suit wherein all signers are bound, it may be argued that the added 
certainty thus given to each individual property owner justifies an occasional injustice 
to any particular individual. It must be noted, however, that the extent to which the 
enforceability of the entire covenant can possibly be determined in a representative 
proceeding is quite limited. The peculiarly personal defenses, such as fraud in obtain- 
ing the signature, laches in enforcement, and abrogation of the covenant by mortgage 
foreclosure, could not of course be determined in a representative proceeding. And it 
is doubtful whether even the issue of “change of condition” could be determined in a 
class suit: if the court, in determining whether the conditions have changed, looks only 
at the surroundings of the individual property owner,** the determination could not 
affect more than the single property owner. If, of course, the court considers the sur- 
roundings of the entire restricted area,’?7 then the determination might be made in a 
representative suit. 

The only matter, then, as to which a representative suit would be both possible and 


© Pickett v. Walsh, 192 Mass. 572, 78 N.E. 753 (1906). In many states by statute, and 
occasionally by decision, an unincorporated association may sue and be sued in its own name, 
88 A.L.R. 164, 166 (1934). 

* Willoughby v. Chicago Junction Railways & Union Stockyards Co., 50 N.J. Eq. 656, 25 
Atl. 277 (1892). 

12 Smith v. Swormstedt, 16 How. (U.S.) 288 (1853). 


3 Greenberg v. Chicago, 256 Ill. 213, 218, 99 N.E. 1039 (1912): ““There is no reasonable or 
logical distinction between a suit brought in behalf of all taxpayers, and a suit brought in the 
name of the people by relation as citizens... . .” 

%4 Harmon v. Auditor of Public Accounts, 123 Ill. 122, 13 N.E. 161 (1887). 


8 People v. Whittaker, 254 Ill. 537, 98 N.E. 967 (1912) (legality of creation of drainage dis- 
trict may be tested in representative proceeding). It must be noted, however, that an actual 
zoning ordinance attempting what the covenant in the instant case does would be unconsti- 
tutional, Buchanan v. Warley, 245 U.S. 60 (1917). 

*6 Clark v. Vaughan, 131 Kan. 438, 292 Pac. 783 (1930), noted in 44 Harv. L. Rev. 989 
(1931) (individual, alleging that his own surroundings had changed, allowed to break covenant, 
although there was no showing that conditions had changed within the restricted area. The 
result is to allow a gradual encroachment toward the center of the restricted area). 

"7 Frick v. Foley, 102 N.J. Eq. 430, 141 Atl. 172 (1928) (mere fact that person on edge of 
restricted area was close to Negroes not a “‘change of condition,” there being no change within 
the restricted area). 
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advantageous" is that which is in dispute in the present litigation: was there ever an 
operative instrument of covenant? Even the limitation of the effect of the class suit 
to the determination of that single issue does not justify the instant case in approving 
the use of the class suit device. The advantage to be gained by determining that issue 
in a representative suit is but slight; certainly the point thus decided has not the signifi- 
cance of the questions put at rest in the taxpayer cases, where the validity of bonds*? or 
of public projects”* or the legality of public payments* may be dependent upon the 
conclusive determination of the issues. Furthermore, the limitation of the effect of the 
representation to the determination of the execution issue does not overcome the diffi- 
culty raised by cases holding that a representative decree cannot be binding upon those 
members of the ‘‘class” whose interests are in fact adverse to those of the representa- 
tive.* While there may be said to be a common interest in the determination of 
whether or not a valid instrument ever existed, it must be noted that the suit is 
brought, not to determine that single issue, but to enforce the covenant; and that the 
interests as to the enforcement of the covenant have in fact become adverse. And 
further, this limitation of the effect of the class suit does not entirely dispose of the 
difficulty raised by the fact that the instant case amounts to a holding that one person 
may be bound as against other persons against whom he has never by representation 
or otherwise occupied an adversary position before a court. Such a result is not per- 
mitted in other multi-party litigation where parties were on the same side of a case 
by actual joinder;?3 and the fact that there is so little authority on the point in repre- 
sentative litigation*4 would seem of itself to be an indication that it has not been con- 


8 There would seem to be no advantage to be gained from the determination in a class suit 
of issues such as the legality of the restraint; the force of stare decisis after determination in a 
single-party suit would seem to be, practically, as effective. 

1 Harmon v. Auditor of Public Accounts, 123 Ill. 122, 13 N.E. 161 (1887); cf. Loesnitz v. 
Seelinger, 127 Ind. 422, 25 N.E. 1037 (1890). 

2° Ellison v. Hodges, 71 Okla. 16, 174 Pac. 1089 (1918); People v. Whittaker, 254 Ill. 537, 
98 N.E. 967 (1912). 

* Dal Pino v. Board of Com’rs, 151 Ill. App. 245 (1909), aff’d 245 Ill. 496, 92 N.E. 291 
(1910). 

22 Lyons v. Coolidge, 89 Ill. 529 (1878); Mail v. Maxwell, 107 Ill. 554 (1883); cf. Lee v. In- 
dependent School District of Iowa City, 149 Iowa 345, 128 N.W. 533 (1910). The reason, as 
stated in Story’s Equity Pleadings § 126 (roth ed. 1892): ‘‘In all these classes of cases, it is 
apparent, that all the parties stand, or are supposed to stand, in the same situation, and have 
one common right, or one common interest, the operation and protection of which will be for 
the common benefit of all, and cannot be to the injury of any.” This quotation from Story is 
in Hale v. Hale, 146 Ill. 227, 33 N.E. 858 (1893), and Weberpals v. Jenny, 300 Ill. 145, 133 N.E. 
62 (1921). 

731 Freeman, Judgments § 422 (sth ed. 1925): ‘‘Parties to a judgment are not bound by 
it, in a subsequent controversy between each other, unless they were adversary parties in the 
original action.” Gouwens v. Gouwens, 222 Ill. 223, 78 N.E. 597 (1906) (determination, made 
in mortgage foreclosure proceeding, wherein mortgagor and creditor were made defendants, 
that creditor had a lien on property, not conclusive in subsequent litigation between mort- 
gagor and creditor); Victor Oil Co. v. Drum, 184 Cal. 226, 193 Pac. 243 (1920). 

In Haese v. Heitzeg, 159 Cal. 569, 114 Pac. 816 (1911), the rule of the co-party cases 
appears to have been applied to a set of facts in which it would have been much easier to make 
an exception to the rule than it is in the instant case. In that case, an owner of land who was a 
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sidered proper to allow a class suit at all in a situation wherein one of the main benefits 
to be derived from the use of the class device will require that one person be bound as 
against other persons with whom he has never stood in an adversary relation.*s At 
any rate, the “adversary party” difficulty suggests the plausibility of further limiting 
the effect of the representation in the situation presented, to the prevention of further 
suits brought against the defendant in the event he is successful in the first suit 
brought against him.*¢ 

In the second place, since parties bound only by representation are permitted a 
wider scope of collateral attack than parties to the record, in that they may attack 
collaterally where they can show that the representative did not in good faith?’ repre- 


party plaintiff by representation in a suit declaring an assessment invalid, was held not bound 
by the judgment, as to land he later bought at an assessment sale. But see People v. Whittaker, 
254 Ill. 537, 98 N.E. 967 (1912), a case in which an adjudication in a suit brought by a land- 
owner in one drainage district against the officer of a second drainage district, to test the le- 
gality of the creation of the drainage districts, is held binding upon a landowner in the second 
district when he brings suit against the officer. 

#8 A possible solution of the ‘‘adversary party” difficulty is suggested by a case (Willoughby 
v. Chicago Junction Railways & Union Stockyards Co., 50 N.J. Eq. 656, 668, 25 Atl. 277, 282 
(1892)) in which it is stated that if a stockholder was not represented by the stockholder- 
plaintiff in the former case, then he must have been represented by the corporation-defendant. 
But note that in the Willoughby situation, the same act (the making of a contract by the cor- 
poration) was in controversy in both cases; the sole question was whether the former adjudica- 
tion as to the legal relations arising from the act was binding on the stockholder in the later 
case. In the Burke case, on the other hand, it cannot be contended that the act complained of 
(the leasing of certain premises to a Negro) can possibly have any effect on the legal relations 
of other persons who, under the theory of the Willoughby case, would be represented by the 
defendant. As to such other persons, the adjudication would be only a declaratory judgment: 
it would merely decree what legal relation would result in the future if one of those persons 
should lease or sell to a Negro. Cf. South East Nat’l Bank of Chicago v. Scoville, 298 Ill. App. 
92, 18 N.E. (2d) 584 (1938) (tax warrant holders not allowed to maintain class suit against 
board of education, in view of fact that some of warrant holders have already been paid a larger 
amount than will be available for all; consequently some of those who are within the class 
would have to be made defendants). 


#6 This seems to have been the reason, for instance, for the defendants’ request that all 
members of the plaintiff class be bound, in Whitney v. Mayo, 15 Ill. 252 (1853). The dissenting 
opinion in the instant case states that the instant case is an overruling of the Whitney case, 
but it is suggested that there is no such overruling: that the Whitney case holds only that the 
plaintiff will have to bring his action as a representative action, not that the plaintiff will have 
actually to join all the others. 

Nor would there appear to be any difficulty in holding that a decree binds those represented 
for one purpose, but not for other purposes. See St. Louis, I.M. & S.R. Co. v. McKnight, 244 
U.S. 368 (1917), where it is held that the mere binding all shippers, in a representative suit, 
by an injunction, does not give the same court authority to determine the restitution cases of 
shippers bound only by representation, where the injunction is found to have been erroneously 
issued. 

27 Mere negligence or incompetency in failing to raise all the issues probably does not give 
ground for collateral attack, Schmidt v. Modern Woodmen of America, 261 Ill. App. 276 
(1931); Harmon v. Auditor of Public Accounts, 123 Ill. 122, 13 N.E. 161 (1887); Greenberg v. 
Chicago, 256 Ill. 213, 99 N.E. 1039 (1912). But see Lindsay v. Allen, r12 Tenn. 637, 657, 
82 S.W. 171, 175 (1904), where it is said that ‘“‘gross negligence equivalent to a fraudulent sur- 
render of rights” will open the door to collateral attack. 
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sent them, it might be argued that the presence of the stipulation in the Burke case 
should have given the defendants in the Lee case ground for collateral attack. The de- 
fendants were unable, however, to convince the court that there had been actual fraud 
or collusion; and mere consent on the part of the representative probably does not open 
the door to collateral attack.** 

But it is suggested that there is a third ground upon which the defendants in the 
instant case may attack the prior decree collaterally; a ground independent of any 
holding as to whether a restrictive covenant may be imposed in a representative pro- 
ceeding, and independent of any effect to be given to consent, fraud, or collusion. It is 
true that so far as parties before the court were concerned the court’s determination 
that there was an operative agreement of covenant was not a jurisdictional determina- 
tion, for the determination was not necessary to give the court jurisdiction over either 
the subject matter or the parties; the court consequently had power to render a decree 
effective upon the parties before it. But as to parties by representation, the determina- 
tion that a covenant existed was a jurisdictional one: the power of the court to bind 
these persons by representation lies solely in the existence of an operative agreement 
whose signers constitute a class. Without the operative agreement there is no class; 
without the existence of a class the court’s jurisdiction is limited to the parties before 
it, and it has no jurisdiction over those “represented.’””*9 

Insofar, then, as thedecision holds that the defendantsare bound, simply because they 
were represented in the Burke case, it would seem that the decision in the Lee case can- 
not be supported. It is suggested, however, that the same result, so far as the parties 
before the court in the Lee case were concerned, could have been reached on a sounder 
ground. The court found that the party who was the plaintiff in the Burke case was 
the wife of one of the defendants in the Lee case; and that the other defendants in 
the Lee case were in collusion with the Burkes.3* No use of a representative suit theory 
would have been necessary to estop substantially the same party from denying in the 
second suit what he had alleged in the first. 


Torts— Liability of Charitable Institutions— Effect of Indemnity Insurance Policy— 
[Colorado].—The plaintiff, a paying patient in a charitable hospital, sought to recover 
damages for negligence in medical treatment. The defendant contended that, as a 
charitable institution, it was not liable for negligence. The plaintiff replied that a 
judgment against the defendant would in no way affect the charitable trust fund, for 


*8In the main, consent operates only as evidence that the representative was not in any 
event a proper one, and that he could not have bound the “‘class” even if he had not consented. 
Union Bank of Richmond v. Com’rs of Town of Oxford, 119 N.C. 214, 25 S.E. 966 (1896); 
Kelley v. Milan, 127 U.S. 139 (1888); People v. Chicago, B. & I. R. Co., 247 Ill. 340, 93 N.E. 
422 (1910). But cf. Board of Supervisors of Simpson County v. Buckley, 85 Miss. 713, 38 So. 
104 (1905), where the presence of consent operated to permit collateral attack in what would 
apparently otherwise have properly been a representative suit. 

29 See McDonald v. Mabee, 243 U.S. 90 (1916); Casswell v. Casswell, 120 Ill. 377, 11 N.E. 
342 (1887). 

3° Lee v. Hansberry 372 Ill. 360, 371, 24 N.E. (2d) 37, 40 (1939): ““The evidence fully 
justifies the finding of the Chancellor that the charges of the complaint were established.’’ 
The charges of the complaint were (Abstract of Record 114): “‘All the foregoing acts by said 
parties were a part and parcel of the fraudulent scheme and conspiracy inaugurated by James 
Joseph Burke that said restricted area would no longer be free of negro inhabitants.” 
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the defendant was insured against liability for the torts of its agents in the conduct of 
the hospital. The trial court dismissed the action. On appeal held, a charitable insti- 
tution is liable for the tort of its agent and may be pursued to judgment, but the insti- 
tution’s trust property cannot be taken to satisfy such judgment. Where, however, 
the institution has indemnity insurance, recovery may be had against it since this will 
not divert the trust funds from their charitable purpose. Judgment reversed. O’Con- 
nor v. Boulder Colorado Sanitarium Ass’n.* 

Exemption of charitable institutions from tort liability is usually predicated on one 
of the following theories: public policy demands that the trust fund be not diverted 
to paying damages; the assets of the institution are impressed with a trust for chari- 
table purposes and may not be diverted to another use; or, the doctrine of respondeat 
superior is inapplicable to an institution not conducted for profit. Some courts narrow 
the exemption, permitting recovery against a charitable institution by a person other 
than a recipient of benefits;? a beneficiary is precluded from recovering by the fiction 
that he impliedly waived all claim for injuries and assumed the risk thereof.4 A few 
courts deny the exemption entirely, applying to charitable institutions the ordinary 
tules of tort liability.s 

In those jurisdictions where charitable institutions have been exempted from tort 
liability, courts have concluded that the mere procurement of insurance is irrelevant,‘ 
because liability of the insured is a prerequisite to holding the insurer under a strict 
liability insurance policy.? Such a result would even more clearly follow where there 
was an indemnity policy, under which the insured must not only be held liable but 
must also have paid before the insurer is obligated.* Similarly, in the action of a minor 
child against a parent for damages incurred as a result of the parent’s negligence, it has 

¥ 96 P. (2d) 835 (Colo. 1939). 

* 2 Bogert, Trusts § 401 (1935); 3 Scott, Trusts § 402 (1939); 10 Fletcher, Cyclopedia of 
the Law of Private Corporations §§ 4921, 4927.8, 4930 (rev. ed. 1931); Feezer, The Tort Li- 
ability of Charities, 77 U. of Pa. L. Rev. 191 (1928); Zollman, The Damage Liability of Chari- 
table Institutions, 19 Mich. L. Rev. 395 (1921). 

3 Cohen v. Gen’l Hospital Society, 113 Conn. 188, 154 Atl. 435 (1931); Cowans v. North 
Carolina Baptist Hospitals, 197 N.C. 41, 147 S.E. 672 (1929); Phoenix Assur. Co. v. Salvation 
Army, 83 Cal. App. 455, 256 Pac. 1106 (1927); Bruce v. Central Methodist Episcopal Church, 
147 Mich. 230, 110 N.W. 951 (1907). 

4 Powers v. Massachusetts Homeopathic Hospital, rog Fed. 294 (C.C.A. 1st 1901); Bur- 
dell v. St. Luke’s Hospital, 37 Cal. App. 310, 173 Pac. 1008 (1918); see Hospital of St. Vincent 
v. Thompson, 116 Va. ror, 81 S.E. 13 (1914). But there is authority permitting recovery even 
by a beneficiary where the injuries resulted from the negligence of the trustees or managers in 
selecting servants. 3 Scott, Trusts 2151 (1939); Rest., Trusts § 402 (1935). 

5 Glavin v. Rhode Island Hospital, 12 R.I. 411 (1879); Tucker v. Mobile Infirmary Ass’n, 
191 Ala. 572, 68 So. 4 (1915); Geiger v. Simpson Methodist Episcopal Church, 174 Minn. 389, 
219 N.W. 463 (1928). The Rhode Island case has been overruled by statute. R.I. Gen. Laws 
(1938) c. 116, § 95. 

6 Greatrix v. Evangelical Deaconess Hospital, 261 Mich. 327, 246 N.W. 137 (1933); Enman 
v. Trustees of Boston University, 270 Mass. 299, 170 N.E. 43 (1930); Mississippi Baptist 
Hospital v. Moore, 156 Miss. 676, 126 So. 465 (1930); Williams, Adm’x v. Church Home for 
Females, 223 Ky. 355, 3 S.W. (2d) 753 (1928); Levy v. Superior Court of California, 74 Cal. 
App. 171, 239 Pac. 1100 (1925). 

7 Richards, Insurance § 503 (1932). * Ibid. 
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generally been held that insurance does not create a right to sue where one otherwise 
would not exist.® 

Nevertheless, in view of the theory underlying the Colorado rule with respect to 
charities, the decision in the principal case is tenable. Colorado and a minority of other 
jurisdictions have adopted the theory that a charity is liable when its representatives 
have committed a tort, but judgment will be entered against it only when it appears 
that the judgment can be satisfied without depleting the trust funds.** As a matter of 
technical reasoning, then, the holding in the instant case can be said to be strictly in 
accord with the rationale of the rule of immunity since on the one hand, the charity 
was liable, hence the prerequisite to liability by the insurer is fulfilled, and on the other 
hand, payment by the insurer will prevent depletion of the fund. The insurer should 
hardly be able to assert as a defense to liability of the insured that the latter has no 
funds with which to pay the judgment. In answer it may be urged that in the absence 
of assets not devoted to charitable purposes, there is no cause of action, under the 
Colorado theory; hence, predicating liability on an insurance policy is unwarranted. 

Irrespective of the validity of the technical justification of the decision, the result 
reached appears desirable in view of the general disapproval of the rule of immunity." 
In any event, making an exception to the rule of immunity in cases where there is in- 
surance preserves whatever policy the rule represents and accords justice to the injured 
party. Furthermore, the insurance company should not be able to assert against the 
insured or against third parties whom the insured may have desired to protect that 
the premium was paid for a non-existent risk.“ Sanction for this view is found in two 
recent Tennessee cases*3 and in cases allowing actions by minor children against par- 
ents, when the parent is covered by a liability insurance policy." 


Workmen’s Compensation— Subrogation of Insurer— Effect of Settlement by Third 
Party with Injured Employee—|Georgia].—On April 13, 1937, a motorcycle policeman 
was injured by a manufacturer’s payroll car, which he was escorting. On May 20, 


* Lund v. Olson, 183 Minn. 515, 237 N.W. 188 (1931); Norfolk S. R. Co. v. Gretakis, 162 
Va. 597, 174 S.E. 841 (1934); Rambo v. Rambo, 195 Ark. 832, 114 S.W. (2d) 468 (1938); 
Owens v. Auto Mut. Indemnity Co., 235 Ala. 9, 177 So. 133 (1937). Contra: Dunlap v. Dun- 
lap, 84 N.H. 352, 150 Atl. g05 (1930); see Lusk v. Lusk, 113 W.Va. 17, 166 S.E. 538 (1932). 

© St. Mary’s Academy v. Solomon, 77 Colo. 463, 238 Pac. 22 (1925); Brown v. St. Luke’s 
Hospital, 85 Colo. 167, 274 Pac. 740 (1929); Gamble v. Vanderbilt University, 138 Tenn. 616, 
200 S.W. 510 (1918); Holder v. Massachusetts Horticultural Society, 211 Mass. 370, 97 N.E. 
630 (1912); McMillen v. Summenduivot Lodge, 143 Kan. 502, 54 P. (2d) 985 (1936); Robertson 
v. Executive Com’n of Baptist Convention, 55 Ga. App. 469, 190 S.E. 432 (1937). 

* 2 Bogert, Trusts § 401 (1935); Harper, Torts § 294 (1934); Feezer, op. cit. supra note 2; 
Taylor, Charities—Liability for Torts, 2 U. of Cin. L. Rev. 72 (1928). The numerous excep- 
tions which the courts have grafted on the rule may indicate judicial disapproval also. 

™ 3 Scott, Trusts 2153 (1939). See Mississippi Baptist Hospital v. Moore, 156 Miss. 676, 
687-8, 126 So. 465, 468 (1930). 

*3 McLeod v. St. Thomas Hospital, 170 Tenn. 431, 95 S.W. (2d) 917 (1936); Vanderbilt 
University v. Henderson, 127 S.W. (2d) 284 (Tenn. 1938); cf. Rogers v. Butler, 170 Tenn. 125, 
92 S.W. (2d) 414 (1936). 

*4 Dunlap v. Dunlap, 84 N.H. 352, 150 Atl. 905 (1930); see Lusk v. Lusk, 113 W.Va. 17, 
166 S.E. 538 (1932). 
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1937, the manufacturer settled with the injured officer for $700, without notice to the 
insurer on a compensation-insurance policy issued to the City of Augusta. Subsequent- 
ly, on October 19, 1937, the policeman recovered from the insurer, with the approval 
of the Industrial Board of Georgia, $100 as workmen’s compensation and medical 
expenses.‘ Under a Georgia statute’ subrogating an insurer to an injured employee’s 
claim against a third-party tortfeasor who pays damages, the insurer brought suit to 
be reimbursed from the defendant manufacturer for the $100 paid the policeman. 
Held, despite its prior settlement with the officer, defendant was liable to the insurer 
for the compensation paid. It was apparently deemed immaterial: (1) that the claim, 
if any, to which the insurance company was subrogated had ceased to exist at the date 
when the insurance company made payment to the officer; (2) that double recovery 
was permitted against the tortfeasor; and (3) that the plaintiff had not established 
liability of the defendant to the injured officer. General Accident, Fire and Life Assur- 
ance Co. v. John P. King Mfg. Co.3 

It is generally said that an employer or insurer who pays compensation to the in- 
jured employee steps into the employee’s shoes with respect to his claim against the 
third-party tortfeasor.‘ This is in accord with the general theory of subrogation. In 
the present case the employee claimed and received compensation before he settled 
with the third party and released his claim. Since an insurer is generally held not to be 
subrogated until it has made payment,’ it would seem that at the time the em- 
ployee received compensation there no longer remained any claim against the third 
party to which the insurer could be subrogated. In absence of statutory dictate to the 
contrary this view seems logical. A subrogation theory indicating that the insurer was 
subrogated before payment, possibly at the time the employee was injured, cannot be 

* Additional information from briefs of counsel allow a statement of facts more detailed 
than that found in the court’s opinion. 

2 “When an employee receives an injury for which compensation is payable under this title, 
which injury was caused under circumstances whereby payment is made by some person other 
than the employer to pay damages in respect thereto, the employee or beneficiary may insti- 
tute proceedings both against that person to recover damages and against the employer for 
compensation, but the amount of compensation to which he is entitled under this title shall 
be reduced by the amount of net damages recovered. If the employee or beneficiary of the 
employee in such case recovers compensation under this title, the employer by whom the com- 
pensation was paid, or the party who was called upon to pay the compensation shall be entitled 
to reimbursement from the person so paying damages as aforesaid, and shall be subrogated 
to the right of the employee to recover from him to the extent of the compensation,’’ Ga. Code 
(1933) § 114-403, as amended by Ga. Acts 1937, No. 474. 

3 60 Ga. App. 281, 3 S.E. (2d) 841 (1939). 

4 Subrogation of Insurer under Workmen’s Compensation Laws, 46 Yale L. J. 695 (1937); 
Rights of Employer and Employee under Workmen’s Compensation Acts When Injury Is 
Caused by a Third Party, 38 Harv. L. Rev. 971 (1925). 

5 Workmen’s compensation cases: Murray v. Rossmeisl, 284 Mass. 263, 187 N.E. 622 (1933); 
see Pfitzinger v. Shell Pipe Line Corp., 226 Mo. App. 861, 46 S.W. (2d) 955 (1932). Contra: 
Merino v. Pacific Coast Borax Co., 124 Cal. App. 366, 12 P. (2d) 458 (1932). Fire and marine 
insurance cases: Maryland Casualty Co. v. Cincinnati, C. C. & St. L. R. Co., 124 N.E. 774 
(Ind. App. 1919); New Hampshire Fire Ins. Co. v. Nat’l Life Ins. Co., 112 Fed. 199 (C.C.A. 
8th 1901); American Surety Co. of New York v. Palmer, 240 N.Y. 63, 147 N.E. 359 (1925); 
Richards, Law of Insurance 7s ff. (4th ed. 1932). 





RECENT CASES 571 


reconciled with the statute which, by recognizing the employee’s cause of action against 
the wrongdoer for damages as well as against the employer for compensation, neces- 
sarily implies that after his injury the employee has not lost that claim.‘ It is very 
probable, moreover, that the legislature in providing that the compensating insurer 
shall be reimbursed from the wrongdoer who pays damages and shall be subrogated to 
the employee’s right to recover, did not intend to offer alternative remedies to the 
insurer.” 

Another unusual aspect of this case is the double recovery from the third party, a 
problem which has arisen in several jurisdictions.’ In Travelers Ins. Co. v. Post & 
McCord? a third party tortfeasor had compromised a death claim with the adminis- 
tratrices of the employee for $25,000, a sum greater than the workmen’s compensa- 
tion, and had secured a general release. Because no persons were entitled to compensa- 
tion, decedent’s representatives having failed to file claim within one year from his 
death, the insurer had paid the state treasurer $1000 in compliance with the statute. 
In compelling the tortfeasor to pay an additional $1,000 to the insurer upon the theory 
that the New York Workmen’s Compensation Act gave the insurer a separate cause 
of action,’* not affected by the general release obtained from the administratrices, who 
could effectively release only their own right of action, the New York court reached 
the same result as the Georgia court without using a subrogation theory." 


6 See Right of Compensated Employee to Sue Third Party Tortfeasor, 40 Yale L. J. 1108 
(1931). But see Everard v. Woman’s Home Companion Reading Club, 122 S.W. (2d) 51, 58 
(Mo. App. 1938): ‘“We think it is clear that, under the statute, the moment the accident hap- 
pened the employer became liable to the employee for compensation to be paid according to 
the provisions of the compensation law; and that the employer was from that moment subro- 
gated to the right to recover from the negligent third party any amount which the employee 
would have been entitled to recover, subject, of course, to the rights and liabilities of all the 
parties being so determined in subsequent proper procedure for that purpose.” 


7 Hal. M. Stanley, Chairman, Georgia Industrial Board, in a letter to the writer, dated 
Feb. 16, 1940, said: ‘‘It is my opinion that the words ‘subrogation’ and ‘reimbursement’ do 
not set forth alternative methods of recovering from a third-party tortfeasor.” 


8 The following cases deny double recovery, Southern Surety Co. v. Chicago, St. P. M. & O. 
R. Co., 187 Iowa 357, 174 N.W. 329 (1919); Chicago Surface Lines v. George Foster, 241 Ill. 
App. 49 (1926); see Podgorski v. Kerwin, 144 Minn. 313, 175 N.W. 694 (1919); see Gones v. 
Fisher, 286 Ill. 606, 122 N.E. 95 (1919); cf. Moltz v. Sherwood Bros., 116 Pa. Super. 231, 176 
Atl. 842 (1935). Contra: Commercial Casualty Ins. Co. v. Dwyer, 137 Misc. 440, 243 N.Y. 
Supp. 746 (1939); see Papineau v. Industrial Accident Com’n of Calif., 45 Cal. App. 181, 187 
Pac. 108 (1919); Southern Surety Co. of New York v. Chicago, R. I. & P. R. Co., 215 Iowa 525, 
245 N.W. 864 (1932). 

9 128 Misc. 626, 220 N.Y. Supp. 170 (1927). 


*° New York Workmen’s Compensation Law § 15 (8), (9), § 29 (5). Section 29 (5) reads 
in part: “‘. .. . such payment shall operate to give to the employer or insurance carrier liable 
for the award a cause of action for the amount of such payment. 

™ The court said: “the constitutional issue narrows down to the question as to whether 
the Legislature had the power to give to the employer or insurance carrier a cause of action 
over against the wrongdoer. It is well settled that the Legislature may create a liability un- 
known at common law, provided that in so doing it does not violate legal fundamentals 
The fact that the wrongdoer may have compromised with the decedent’s dependents, so that 
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The Illinois Workmen’s Compensation Act” safeguards against this situation by 
providing that where the employee is injured by a third-party tortfeasor not under 
the act, no release or settlement of a claim or satisfaction of judgment in a proceeding 
for damages is valid without the written consent of both employer and employee or 
his personal representative.» Although no cases on this point have been found it would 


the dependents do not elect to take under the Workmen’s Compensation Law, does not release 
the wrongdoer from this other cause of action given by the statute.” 

In Foster & Glassell Co., Ltd. v. Knight Bros., 152 La. 596, 93 So. 913 (1922), the third 
party under “article 2315 [sic] of the Civil Code” filed a plea of prescription to an action 
brought by the employer, who claimed to be subrogated to the rights of his injured employee. 
The court upheld the plea, saying that the action was one ex delicto and that the employer 
could have no right against the third party greater than that of the employee. However, the 
third person was held liable to the employer on the theory that an employer upon paying com- 
pensation for injuries to an employee sustained through the fault and negligence of a third 
person has ¢wo causes of action: one by way of subrogation and on behalf of the employee 
under the Louisiana Workmen’s Compensation Law § 7, La. Gen. Stat. Ann. (Dart. 1939) 
§ 439, and the other for indemnification as on implied or quasi-contract for reimbursement for 
the money it was compelled to pay on account of the third person’s fault. Against this second 
cause of action, the plea of prescription was not valid. 

3 Til. Rev. Stat. (1939) c. 48, § 166. 


*3 In Illinois, where the employee, employer, and third person are all under the act, the 
common-law right of action of the employee against the third person has been held to have 
been abolished by the act, Ill. Rev. Stat. (1939) c. 48, § 143 [Section 6 of the Compensation 
Act); O’Brien v. Chicago City R. Co., 305 Ill. 244, 137 N.E. 214, (1922) (decided under the 
Workmen’s Compensation Act of 1913, Ill. L. 1913, p. 335). Under these circumstances, 
“*.... the right of employee or personal representative to recover against such other person 
shall be transferred to his employer, and such employer may bring legal proceedings against 
such other person to recover the damages sustained, in an amount not exceeding the aggregate 
amount of compensation payable under this Act, by reason of the injury or death of such em- 
ployee,” Ill. Rev. Stat. (1939) c. 48, § 166 [Section 29 of the Compensation Act]. 

The employer may commence his action against the third person only after the amount of 
compensation payable to the employee has been fixed and determined, Friebel v. Chicago City 
R. Co., 280 Ill. 76, 117 N.E. 467 (1917); Gones v. Fisher, 286 Ill. 606, 122 N.E. 95 (1919). 
However, every action for personal injury must be commenced within two years after the 
cause of action has accrued, Ill. Rev. Stat. (1939) c. 83, § 16, and every action for wrongful 
death must be brought within one year after the death, Ill. Rev. Stat. (1939) c. 83, § 16. Often 
the employee or his representative and the employer cannot agree as to whether compensation 
should be paid, and if so, in what amount. In many of these cases compensation is not de- 
termined and fixed until more than two years after the injury or more than one year after the 
death, inasmuch as the decision of the industrial commission is reviewable by the circuit court 
with further review possible by the supreme court. In such cases the employer’s right of action 
is barred even before he is in a position to commence suit for reimbursement, and the third 
party is relieved completely of any burden for the injury he caused. Not only is this true in 
the case of injury to the employee, Schlitz Brewing Co. v. Chicago R. Co., 307 Ill. 322, 138 N.E. 
658 (1923), but also in the case where the employee has been killed, Havana Nat’! Bank for 
Use of Hartford Accident & Indemnity Co. v. Tazewell Club, 298 Ill. App. 393, 19 N.E. (2d) 
228 (1939). In the former case it is said, and the words are quoted in the latter case: “We 
feel bound to hold that the right of the employer to sue is not a new cause of action created 
by section 29, but is the employee’s right of action taken from him and transferred to the em- 
ployer. We recognize this construction will in many cases defeat any recovery from a third 
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seem that a third-party tortfeasor who settled with an injured employee without com- 
plying with the statute would subject himself to the risk of an additional suit for the 
amount of workmen’s compensation paid by the employer. At least one court, dis- 
approving as a matter of policy a double penalty, has validated a settlement where the 
statutory requirement of consent was unfulfilled. In State Compensation Ins. Fund.v. 
Thackery*4 the controlling California statute,*s similar to the Illinois act, provided that 
no release or settlement of any kind for damages by reason of a third person’s injuring 
an employee, should be valid without the written consent of both employer and em- 
ployee, or one of them together with the commission. The employee settled with the 
tortfeasor, and neither the employer nor the commission was notified. The commission, 
as insurer, could not recover from the third party the compensation paid the em- 
ployee. The court said, “It is not the intent of these enactments to allow a double re- 
covery of the amount of damages which the employee has sustained under such cir- 
cumstances as are shown in the record herein. To say that a release so obtained 
would be void is not equivalent to approval of a second demand for damages paid and 
satisfied, nor of the exaction of a penalty not justified by the wording of the statute 
construed.”*6 

The purpose of the consent statutes is to implement the provisions of the compensa- 
tion acts which provide for minimization of the burden on industry where the injury 
has been the fault of a third party outside of the industry. One of the general aims of 
workmen’s compensation statutes is to make available to an employee injured within 
the scope of his employment, quickly and without proof of employer fault, a statutorily 
determined sum for medical expenses and temporary support.'? In most cases an em- 
ployee’s injury within the scope of his employment is considered a risk of the industry 
to be borne by the industry itself, but where the injury is the fault of a third party 
outside of the business the policy of the statutes is to shift the ultimate burden 


person under section 29, for it seems quite clear the employer is in no position to commence 
suit to enforce his right of action until the damages he has sustained have been fixed and de- 

If the construction we have given section 29 will have the effect in many cases 
of defeating the purpose sought to be accomplished by its enactment, the remedy lies with the 
Legislature. We do not see how we can give the statute the construction contended for by ap- 
pellant without resorting to legislation ourselves.’’ Cf. Foster & Glassell Co., Ltd. v. Knight 
Bros., 152 La. 596, 93 So. 913 (1922). 

4 132 Cal. App. 10, 22 P. (2d) 250 (1933). 

8 Cal. Gen. Laws (Deering, 1931) Act 4449, § 26. This same section is now found in Cal. 
Civ. Code (Deering, 1937) § 3859. 

*6 However, Daniel O. Carmell, Ass’t Attorney General of Illinois, in a letter to the 
writer dated January 18, 1940, said with reference to the Illinois consent requirement: “The 
Legislative intention in making this amendment was to prevent third parties from making 
direct settlements with employees of employers who are liable to pay compensation and from 
closing out the employer’s right of subrogation. If the third party settled with the employee 
without the written consent of the employer, he did so at his peril.” 

11 Dodd, Administration of Workmen’s Compensation 611-16 (1936), sets forth four ob- 
jectives of workmen’s compensation acts: 1) to secure immediate medical or hospital service 
for an injured employee and prompt commencement of compensation payments; 2) to secure 
full payment of compensation in accordance with the terms of the act; 3) to standardize and 
define the liability of the employer; 4) to return the injured employee to work as soon as pos- 
sible by discouraging litigation by him. 
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of the compensation payment to the tortfeasor by giving the compensating em- 
ployer or his insurer a cause of action against the person upon whom society wishes 
to impose responsibility. In line with this policy, Georgia seeks to minimize the 
burden upon industry in these cases in two ways. First, a Georgia employer or 
insurer may subtract from the amount of compensation to which the employee 
is entitled the net damages he has recovered from the tortfeasor. Second, the em- 
ployer or insurer who pays compensation is given by the technical legal device of 
subrogation a cause of action against the tortfeasor to recover the amount. Which 
of these two minimizing methods is utilized would seem to depend not on the employ- 
er’s will but solely on whether the employee applies first to the tortfeasor for relief or 
first to his employer for compensation. This device preserves in the employee an initia- 
tive which he will assert in accordance with his judgment concerning the relative 
merits of his and the company’s attorneys.**® To prevent an employer’s or insurer’s 
right to indemnity’? from being cut off by a settlement which would extinguish the 
claim of the employee upon which the employer’s or the insurer’s right of subroga- 
tion rests, the consent statutes provide two safeguards. First, the employer will have 
notice of a settlement made prior to the compensation claim, so that the compensation 
payment will be reduced or eliminated. Second, the employer or insurer by withhold- 
ing consent, if the proposed settlement is less than the statutory compensation rate,?° 
may preclude the liability most courts would impose upon it for the difference between 
the amount of the employee’s settlement and the statutory compensation.** 

In the absence of consent or notice provisions in a statute, it is unjustifiable to allow 
a double recovery from the wrongdoer. In the present case, inasmuch as the police 
officer’s settlement was seven times greater than the compensation recoverable, he 
was not entitled to compensation and his claim should not have been allowed.*7 How- 
ever, after the claim was allowed and after the insurer learned of the prior settlement, 
it should have sought reimbursement from the officer on a theory of unjust enrichment 
or money had and received; it should not have been allowed to recover from the wrong- 
doer on the basis of the statute. In sanctioning a second recovery from the wrongdoer, 


8 Dodd, op. cit. supra note 17, at 615, writes: “The argument in favor of the employee’s 
control of the third-party claim is based in large part on the assumption that the employee 
should receive any excess that may be recovered in addition to the cost of compensation, and 
that he is in a position to avoid unsatisfactory compromises.” 


#9 Dodd, op. cit. supra note 17, at 615. 


2° See Hugh Murphy Construction Co. v. Serck, 104 Neb. 398, 401, 177 N.W. 747, 748 
(1920): ‘To allow the workman to settle with the street railway company for an unfair or an 
inadequate sum would compel the employer to be mulcted to an additional extent.” 


* Tbid.; Benoit Coal Mining Co. v. Moore, 215 Ala. 220, 109 So. 878 (1926). 


22 White v. New Mexico Highway Commission, 42 N.Mex. 626, 83 P. (2d) 457 (1938); 
Texas Employers Ins. Ass’n v. Brandon, 126 Tex. 636, 89 S.W. (2d) 982 (1936). See Hugh 
Murphy Construction Co. v. Serck, 104 Neb. 398, 177 N.W. 747 (1920) (where settlement with 
the third party, smaller than compensation, was credited to amount of compensation due); 
Rosenbaum v. Hartford News Co., 92 Conn. 398, 103 Atl. 120 (1918); Everard v. Woman’s 
Home Companion Reading Club, 122 S.W. (2d) 51 (Mo. App. 1938) (but where settlement 
was for a smaller amount than compensation). 
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Division No. 2 of the Georgia Court of Appeals in the principal case disregarded a con- 
trary opinion handed down four years previously by Division No. 1.*8 

From the wrongdoer’s point of view, by his settlement he had made what ordinarily 
is socially accepted atonement for his- unsocial conduct, and had borne the burden 
which otherwise would have fallen upon the city alone. There his responsibility should 
have ceased. But merely because the injured employee later received workmen’s com- 
pensation for the same injury—compensation which in this case should not have been 
paid—the city by its insurer was allowed to mulct the wrongdoer of an additional 
amount. The result is all the more startling because the tortfeasor had violated no 
statutory duty to the insurer or to the city. Certainly the court has developed a most 
unusual criterion by which an employer’s obligation is lightened and that of a tort- 
feasor correspondingly increased. A more desirable social policy is that probably con- 
templated by the legislature, imposing upon the tortfeasor no risk greater than that 
usually accompanying tortious conduct, but allocating any recovery from him so as 
to minimize the employer’s burden. Another result of the decision in the principal 
case is that in the future no wrongdoer will succeed in relieving himself of liability by 
settlement with the employee unless he makes the employer or insurer a party to the 
settlement, or at least conveys to the employer or insurer concerned notice of a prospec- 
tive settlement ; thus without benefit of statute Georgia now has the notice requirement 
expressed in the Illinois and California acts. 

The present case is unusual, too, in allowing the insurer to recover from the third 
party without proof of the original liability of the third party to the injured employee. 
A comparison of the Georgia statute before amendment in 1937 with its present form 
reveals a conscious intention of the legislature to reach this result by the amendment.”4 
By the Act of 1937 the words “under circumstances creating a legal liability in some 
person” were replaced by the words “under circumstances whereby payment is made 
























23 In Travelers Ins. Co. v. Georgia Power Co., 51 Ga. App. 579, 181 S.E. 111 (1935), (not 
cited in the principal case) it was held that even where a tortfeasor had promised to notify the 
compensation insurer of a settlement and failed to do so, his liability ended with payment of 
a consent judgment obtained by the employee, and the insurer was not authorized to recover 
from the wrongdoer the amount of compensation paid. Although the court intimated that 
had a private settlement been made, there might have been a jury issue, its language applies 
to the facts of the principal case: ‘‘The right of action for the entire amount still exists in the 
employee, subject to the right of the employer to be recompensed for the amount of compensa- 
tion he may have paid, which amount may be recovered from the third party causing the 
injury, in the first place, or from the employee himself where the third party has already made 
full settlement with such injured employee.” Despite subsequent amendment of the statute, 
these statements would seem still valid. 


24 Section 2(d) (1) of the Georgia Workmen’s Compensation Act, Ga. Code (1933) § 114- 
403, reads as follows: ‘“‘When an employee receives an injury for which compensation is pay- 
able under this Title, which injury was caused under circumstances creating a legal liability 
in some person other than the employer to pay damages in respect thereto, the employee or 
beneficiary may institute proceedings both against that person to recover damages and against 
the employer for compensation, but the amount of compensation to which he is entitled under 
this Title shall be reduced by the amount of damages recovered. If the employee or beneficiary 
of the employee in such case recovers compensation under this Title, the employer by whom the 
compensation was paid, or the party who was called upon to pay the compensation, shall be 
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by some person,” and the words “‘so liable to pay damages”’ were replaced by the words 
“so paying damages.”’ The purpose of the amendment was to relieve employers and 
insurers from the practical burdens imposed by the line of cases exemplified by Travel- 
ers Ins. Co. 0. Luckeys and American Mutual Liability Ins. Co. 0. Wigley.** These 
cases held that where the third person had voluntarily settled with the injured em- 
ployee an insurance carrier or employer could not recover from the wrongdoer unless 
his liability be established by an adjudication.*7 

The constitutionality of this amendment enabling the insurer to recover from the 
wrongdoer without proof of liability is open to serious challenge. In United States 
Fidelity & Guaranty Co. v. New York, N. H. & H. R. Co.,** an employee after receiving 
compensation, settled with the railroad company responsible for his injury and released 
it from liability. When the employer sought to be reimbursed from the railroad for 
the compensation paid, he was met by the court’s refusal to sustain the action without 
proof of the railroad’s legal liability. The court said: “If an action could be sustained 
against the defendant as a tortfeasor under the circumstances of this case, it would be 
maintained without the defendant having had an opportunity to have had its legal 
liability for the injuries to the employee of the employer determined by a legal adjudi- 
cation. The defendant would thus pay damages and lose its property without having 
had the right to be heard upon the question of its legal liability. This could not be 
done. ‘The plaintiff's rights of property,’ we say, ‘were involved, and could not be in- 
jured or destroyed save by “due course of law” after hearing had and opportunity given 
to be heard.’ ” 

It is even doubtful under the Georgia amendment whether an employer or insurer 
after paying compensation could secure reimbursement unless the employee himself 
later recovered damages from the tortfeasor, because under the statute reimbursement 
or subrogation for compensation depends solely upon whether the tortfeasor makes 
payment.*® Should an employee, content with the compensation award or merely 
whimsical, refuse to proceed against the third person, the employer or insurer might 
be completely unable to secure indemnity from the third person. While this contin- 
gency may be remote, it illustrates another inadequacy resulting from the Georgia 
amendment. 


entitled to reimbursement from the person so liable to pay damages as aforesaid, and shall be 
subrogated to the right of the employee to recover from him to the extent of the compensa- 
tion.” 

*5 46 Ga. App. 593, 167 S.E. 907 (1933). 

** 179 Ga. 764, 177 S.E. 568 (1934). 

#7 Similar decisions are found in other states, Southern Surety Co. of New York v. Chicago, 
R.I. & P. R. Co., 215 Iowa 525, 245 N.W. 864 (1932); Western Maryland R. Co. v. Employers’ 
Liability Assurance Corp., 163 Md. 97, 161 Atl. 5 (1932). 

#8 ror Conn. 200, 125 Atl. 875 (1924). 

9 The conditions set forth in the statute must control because in Georgia ‘‘there is no sub- 
rogation in favor of an employer or insurance carrier as against a tortfeasor unless such right 
is expressly conferred by statute,” Travelers Ins. Co. v. Georgia Power Co., 51 Ga. App. 579, 
582, 181 S.E. 111, 113 (1935). 
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Cases on Remedies II: Restitution at Law and in Equity. By Edgar N. Durfee and 
John P. Dawson. Indianapolis: Bobbs-Merrill Co., 1939. Pp. xxxvii, 964. $6.50. 
Quasi-contract is the Little Orphan Annie of the law school curriculum. At first 

she sunned herself in the interstices of procedure. Professor Keener built for her a 

spacious mansion in two volumes' which remained on the outskirts of the curriculum. 

Like other suburban homes this one became obsolete in the course of a generation. 

Professor Thurston’s compact bungalow’ was better suited to the urban overcrowding, 

yet the child was still rather neglected. Professor Cook was the first to conceive the 

idea of housing her in a multiple-family dwelling, along with another waif known as 

Equity III. More recently she has found a home in the family hotel known as Con- 

tracts.‘ Professors Durfee and Dawson have rescued her from this large and noisy 

family by placing her in one wing of the Remedies house, along with Equity III and 
constructive trusts. These three are now happily united, with the blessing of the 

American Law Institute, under the good old Roman family name, Restitution.’ The 

plans of Professors Durfee and Dawson resemble those of Architect Cook. However, 

this latest edifice is not a low-cost housing project, for its 955 pages will require a sub- 
stantial allowance from the student’s carefully budgeted time. 

As I have no doubt of the excellence of this casebook, both as a scholary piece of 
work and as a teaching tool for the purpose which the editors have in mind, my only 
question is as to its relation to the law school curriculum as a whole. Assuming that 
this course in Remedies II will be an elective course and will, in the normal competition 
of elective courses, be taken by substantially less than all of the students who go 
through the school, I am troubled by the prospect of placing Restitution on a side 
track. The basic division of the law of (private) obligations into contracts, torts and 
quasi-contracts (restitution) still has pedagogical value as a means of understanding 
historic continuity and as a set of elemental intellectual tools. The conception that 
one should make return for benefits conferred by another is at least as old and as per- 
vasive as the conception that one should make reparation for wrongful harm or that 
one should fulfill one’s promises. Contracts and torts (that is, a part of the subject 
matter of each) are required courses. Why should not a part of the subject matter of 
restitution be also a part of a required course? 


* 1, 2 Keener, A Selection of Cases on the Law of Quasi-contracts (1888, 1889). 

* Thurston, Cases on Quasi-contracts (1st ed. 1916). Of course, there are other well-known 
casebooks on quasi-contracts: Scott (1905); Woodruff (1905); Laube (1933 edition of Wood- 
ruff). 
3 Cook, Cases on Equity (1st ed. 1924, 2d ed. 1932). 

4 Havighurst, Cases on Contracts (mimeographed ed. 4 vols. 1932, printed ed. 1934). 
1, 2 Patterson, Cases on Contracts II (1935). Goble, Cases on Contracts I (1937) contains 
some material on quasi-contract. Gardner, Cases and Materials on the Law of Contracts 
(1939) and the Restatement of Contracts (1932) both contain discussions of restitution. 

5 Rest., Restitution (1937). 

$77 
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It may be argued that the doctrines of contract law and tort law are far more per- 
vasive than is the law of restitution, that the student needs the former as indispensa- 
ble tools in all courses. This may be true of contracts but it certainly is not of torts. 
The doctrines of restitution turn up in a good many fields of law, in a good many typi- 
cal situations, which are not included in this casebook or in any other devoted wholly 
or in part to an exposition of restitution. Thus, contribution and indemnity in surety- 
ship, and subrogation in insurance, are a good deal clarified by concepts of restitution. 
Some doctrines of agency also exemplify the principle of unjust enrichment. Professors 
Durfee and Dawson have not, as far as I can see, shown us the way in which the 
conception of restitution as an adaptable intellectual tool can be made available to 
the same extent as are the basic conceptions of contracts and torts. 

Restitution in its manifold applications has many traditional and conceptual 
affinities. Considered as remedial devices, quasi-contract and constructive trust were 
historically separated by the division between law and equity; they may now be ap- 
propriately brought together in a course on remedies. Insofar as the obligation to 
make restitution is imposed on an individual regardless of his consent, it has a close 
resemblance to tort obligations. Yet most of the cases in which the obligation to make 
restitution is imposed arise out of consensual relations or attempts thereat. The best 
way to introduce restitution in the law school curriculum is therefore in the context 
of the law of contracts. This introductory material may well be supplemented by a 
specialized course in which the instances of restitution are more fully explored by 
those students who have enough interest to take the time for it. 

In thus expressing my: prejudices on the subject, I hope I am not aligning myself 
with either of the three well-known schools of thought on curriculum revision: One 
is that everything should be taught in the first year in order to prepare the student for 
what comes later. Another is that everything should be postponed until the third year 
in order that the student may be properly prepared for it. The third, the Maitland 
or “seamless web” school, believes that it is just as good (or bad) to plunge into the 
law at one place as another. 

However that may be, Messrs. Durfee and Dawson have selected a group of 
generally interesting and representative cases, and have glossed them with copious 
editorial notes which show informed diligence and, at times, scholarly brilliance. I 
liked particularly the note on the bill for an accounting.’ There are only about 225 
main cases in 955 pages, although the cases have been well condensed. The editorial 
matter, consisting of footnotes and textual notes, occupies perhaps a third of the space. 
(In the first 100 pages I estimated 40 pages of such matter.) The index seems inade- 
quate to unlock this treasure for the reader who might use the book as a reference 
work. However, the table of cases cited is a novel and valuable feature which makes 
available the editors’ comments on, or allusions to, about 2,000 cited cases, in addition 
to the main cases. The practitioner who realizes how hard it is to find quasi-contract 
cases in a trackless wilderness of digest will find this casebook a useful guide to perti- 
nent analogies. Messrs. Durfee and Dawson have produced a stimulating and schol- 
arly instrument of instruction. 

Epwin W. Patrerson* 

© Pp. 61-6. 


* Professor of Law, Columbia University. 
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The Comptroller General. By Harvey C. Mansfield. New Haven: Yale University 

Press, 1939. Pp. 303. $3.00. 

The political battle recently waged over the Government Reorganization Bill 
centered upon the Comptroller General’s office and functions. The controversy re- 
vealed how little was really known about this “most influential, if least understood, 
administrative position in the national government.” But the gap has now been 
closed by this scholarly study of not only the functioning of the office under John R. 
McCarl and the historical background and governmental ideas which produced this 
feature, but also the justification for the reorganization proposals with respect to 
financial administration. The book should be studied by every student of government 
and problems of administrative law. 

Whereas in the early years of the republic the narrow range of Federal activities 
and the difficulties of communication necessarily required that officials be delegated 
a broad discretion, the progress in communication and the growth and complexity of 
governmental activities have forced a centralized control. The “principle of ratifica- 
tion” of official transactions has given place to the “principle of delegation by statu- 
tory direction.” Administrative flexibility was still possible, however, until the Budget 
and Accounting Act of 1921 set up the Comptroller General’s office with a veto upon 
administrative discretion. The aim of Congress in creating this office was, briefly: 
To obtain information through independent reports by an “agent of Congress” as 
an aid to future budgets and appropriations. 

In short, the goal was primarily an accounting one—an independent and con- 
tinuous audit promptly available. It was never attained because of “the Comptroller 
General’s preference for using his administrative controls, and the want of proper 
machinery in Congress for taking full advantage of the services an auditor should 
supply.” 

The failure is not altogether a personal one, for as the author points out: 

Where audit and control are mixed, emphasis will be placed on one or the other. If the con- 
trolling powers are large they will prove the more attractive and the reporting function will 
either atrophy or lose its independence and become merely self-justification.* 


Under Comptroller General McCarl the accounting function did atrophy, and even 
pre-audit became a fiction, while he carried his administrative control to such lengths 
that no disbursing officer was safe. The disbursing officer was originally an instrument 
of pre-audit, but gradually he became a paymaster. The trouble under the existing 
system is that although he can and does make payments, he and his bondsmen are 
then held responsible until the Comptroller General can audit the transaction and 
clear him of responsibility. This always involves delay and “‘red tape,” and the result 
may be that the disbursing agent’s payments, even though made in perfect good faith, 
may be disallowed by the Comptroller General. He is cleared of taint then only by 
Congressional action from time to time. There have been cases where the disbursing 
officer could not get clearance on his bonds for three or four years after leaving the 
government service. So intolerable is the situation that disbursing agents have made 
it a point to hold no property in their own names, and to assume no responsibility that 
can be shed. Nothing is more calculated to undermine the efficiency and the adminis- 


*P. 267. 
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trative integrity of junior administrative officers than this unpredictable personal 
liability they must assume in transacting governmental business. 

The core of the problem is to attain a stable balance between two vital principles: 
the principle that the final word in authorization of the disposition of public moneys 
shall be spoken by Congress and, therefore, Congress has a legitimate interest in the 
enforcement of its commands; the principle that once authority has been delegated 
and working programs approved, administrators must be allowed a reasonable degree 
of discretion in execution. 

The solution, the author finds, is in the post-audit recommended in the Reorganiza- 
tion Bill. The essential features of this Bill as regards governmental accounting are: 
centralized uniform accounting; continuous post-audit of expenditures; continuous re- 
porting thereof by the Auditor General to standing financial control committees of 
Congress. 

This program would eliminate the illogical “pre-audit” which clings to legislative 
control far beyond legislative precincts, and would provide the essential flexibility 
for expert administration, yet subject executive activity to constant check-up by con- 
tinuous post-audit reporting to Congress. 

The ability to carry out a workable and efficient accounting control of governmental 
expenditures has been demonstrated by the experts of the General Accounting Office 
under carte blanche from the President to provide adequate accounting for the WPA 
expenditures. The only requirement now is to carry such accounting activity to every 
department of government, to substitute continuous post-audit for pre-audit pro- 
cedures, and to provide for a continuous review by a Congressional committee on 
expenditure. The last is the most essential part of the program—the best accounting 
procedure breaks down if there is no provision for review and current use. No ac- 
counting procedure will afford a check upon executive exuberance if the legislature 
ignores the data provided for the purpose of wise planning and exact control. 


GeorceE P. Etuis* 


James Kent: A Study in Conservatism. By John Theodore Horton. New York: Ap- 
pleton-Century Co., 1939. Pp. xi, 354. $3.50. 

Justice Story once called James Kent “another Hardwick,” and Lord John Camp- 
bell considered him the equal of any chancellor whose life he had written. Generations 
of law students pondered his Commentaries and called him ‘‘the American Blackstone.” 
Yet the man himself remained something of a shadowy figure because he lacked an 
adequate and readable biography. Professor Horton has now filled the gap with 
unusual skill. He writes well. He has done an excellent research job. He has written 
broadly enough to set the man in his age and locality. 

Kent was born of good Connecticut stock and graduated from Yale during the 
American Revolution. He read law in the office of Egbert Benson, Attorney General 
of New York, and was admitted to the bar in 1785. But he did not cease his study. 
First he cultivated “the humanities until the poets and historians of Rome, together 
with Homer, Hesiod, Demosthenes, and Xenophon, all in their own proper tongues, 
became sources of genuine enjoyment.” Then he turned to Sir Edward Coke, to Sir 
Thomas Littleton, and to Peere Williams to broaden his knowledge of law and equity. 


* Certified Public Accountant. 
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In time, through private study he mastered all the great writers, ancient and modern, 
in his field. Primarily through his efforts the past was brought to bear on American 
law. He was ever the scholar. 

Beginning his profession and entering politics just as the Constitution was being 
ratified and the new government established, Kent became an ardent supporter of 
Alexander Hamilton and his Federalist policies. He hated democracy and feared it. 
He associated it with lawlessness and dishonesty. To the defense of property and the 
maintenance of established privilege he dedicated his learning and his abilities. Con- 
sciously he strove to make the law an instrument for their protection. 

Equal to his distrust of democracy was his admiration of English government and 
law. Blackstone, Mansfield, and Hardwick were his models. Grimly he set about in- 
corporating the common law into American law and then establishing American 
equity upon English precedents. Her land law and her maritime law were brought to 
the defense of New York’s great landed interests and her growing commerce. Even 
the law of nations buttressed the Jay treaty! 

Opportunity to translate his knowledge and prejudices into action came early. In 
1793 he was appointed to a professorship of law at Columbia University. Then fol- 
lowed rapidly appointment as a master in chancery and as Recorder of the City of 
New York. These were stepping stones to the New York Supreme Court and, after 
sixteen years on circuit, to the office of chief justice (1804). For ten years he presided 
over the court and completely dominated its decisions. For ten years more he held 
the office of chancellor. 

From these lofty stations he fought the rising tide of democracy and asserted the 
application of English common law and equity. He checked labor’s efforts to organize 
combinations for the purpose of raising wages. He protected “‘vested interests” 
against legislative enactments (Dash v. Van Kleeck). He upheld the Livingston steam- 
boat monopoly on the waters of New York. He decided that “truth” could not be 
given in evidence in libel cases (People v. Croswell). And each and every decision, as 
well as a whole new American system of equity, was based with a great show of learn- 
ing on English precedent. 

“Jacobinical minds” at last upset his power, abolished the Council of Revision, 
brought on the War of 1812, widened the suffrage, and forced his retirement. But the 
records of his court edited and published and soon assisted by his Commentaries gave 
endurance and nation-wide influence to his work. 

Such is the story Professor Horton tells with brevity, wit, and keen understanding. 


AvEeRY CRAVEN* 


Mr. Justice Miller and the Supreme Court, 1862-1890. By Charles Fairman. Cam- 
bridge: Harvard University Press, 1939. Pp. 431. $4.50. 

Studies in judicial biography are not numerous in American legal literature; and 
their value to the student and to the practitioner no one has yet taken the trouble to 
appraise. Lives of Marshall have until recently almost had the shelf to themselves, 
although a life of Field appeared in 1930, one of Taney in 1935,? one of Waite in 1938,3 

* Professor of American History, University of Chicago. 

* Swisher, Stephen J. Field, Craftsman of the Law (1930). 

* Swisher, Roger B. Taney (1935). 

3 Trimble, Chief Justice Waite, Defender of the Public Interest (1938). 
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and one of Kent in 1939.4 The present life makes practically complete a series of 
judicial biographies covering the nineteenth century from beginning to end. 

Our system of constitutional limitations, which a recent book has shown to have 
deeper roots in English history than is generally realized,5 calls for a peculiar type of 
what Professor Fairman calls ‘judicial statesmanship,” and causes the public to “be 
more than ordinarily concerned with the judicial process.” Yet a personal element 
inevitably enters in, as is revealed by the “adjustments which result from the impact 
of a dominant personality among the justices.’”® 

Miller himself stands forth as a figure of “majestic port.”’? In his youth a country 
doctor,’ without a liberal arts degree, he brought to his office not education or learning 
but judgment and statesmanship.® Presiding at circuit, he would be patient up to 
the moment when enough had been said to reveal the issues, and whatever was neces- 
sary to their just resolution. Beyond that point a certain intolerance would display 
itself, and to the pettifogger, the time-waster, the obscurantist, he showed a deadly 
hostility.**° He was “as ready to talk to a hod-carrier as to a cardinal,” and enjoyed 
a personal popularity which seems never to have been surpassed in the annals of the 
Court.” 

Apart from satisfying the public curiosity concerning the judicial process, the great 
value in a biography of a judge such as Miller, who was on the bench for twenty-eight 
years, lies in its capacity to enable us to see how changes in the law are brought about, 
how slowly changes occur, and what are the fundamenta's that do not change at all. 

One must take care in reading of the work of the Supreme Court in Miller’s day 
not to overestimate its hostility to change. Actually the extent to which the Court 
has been in step with the time has been fairly constant; it was only in the years 1937 
and 1938 that it had to break into a run to bring the time-lag down again to normal 
size after the slow-up of the years 1922-1936. The impression of antiquatedness one 
receives from re-reading the decisions of Miller’s day is due to the fact that lawyers 
know the decisions better than they know their background, for the lawyer has no time 
to make such a study of contemporary newspapers, Congressional debates, and ut- 
terances of public men as would enable him to measure justly the Supreme Court’s 
sensitiveness to current social trends. 

The Civil War," the “greenback” problem, which would not have arisen had the 


4 Horton, James Kent: A Study in Conservatism (1939), reviewed in 7 Univ. Chi. L. Rev. 
580 (1940). 

5 McIlwain, Constitutionalism and the Changing World (1939). See particularly pp. 55, 
172, 176, 206-12. 

6 These three passages are from p. 3. See also pp. 57, 147. 

7P. 425. 9 Pp. 25, 63, 248, 320. =P. 427. 

§ Chapter I. *° Chapter XVII. 


™ P. 424. Oddly enough, Miller had little faith in the ballot box, and is quoted at p. 335 
as having said: “I would have no person whose duty it is to enforce or administer the law de- 
pendent for his office on popular elections.” 

3 Chapters IV and V. A forgotten episode of the Civil War (brought to light at p. 310) is 
the injunction granted in New Jersey to enjoin one railroad from carrying troops in defiance 
of the right of monopoly in transportation enjoyed by another railroad. Delaware & Raritan 
Co. v. Camden & Atlantic R. Co., 16 N.J. Eq. 321, 373-4 (1863), aff'd 18 N.J. Eq. 546 (1867). 
4 Chapter VII. 
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Government “had better technical advice,’”*s the three amendments adopted at the 
close of the war,’ and the gigantic output of municipal bonds to aid railroad con- 
struction’? were the most important events affecting the work of the Supreme Court 
in Miller’s day. The narrative, however, makes dull reading today, for notwithstand- 
ing their contemporary importance, the Supreme Court took these events in stride, and 
passed them without much backing and filling, and without any radical alteration of 
its fundamental concept of its functions. It is a fact that when we contrast Lincoln’s 
announcement that the nation cannot exist half slave and half free with Roosevelt’s 
resolve that the “nation cannot exist half boom and half broke,’’** the former did not 
rock the judicial ship whereas the latter nearly sank it. 

The slowness of changes in the law, or rather the slowness with which judges and 
lawyers become aware of them and accept them, is a perdurable phenomenon in our 
profession. As Professor Beale said: “It usually takes the bar at least twenty years 
to appreciate the real reasons for a novel decision that maintains itself.”** The course 
of political development in America, as Professor Fairman points out, has moved along 
a curve which tends generally to keep swinging toward the political left; but “if the 
course of social movement has been along a curve, the tendency of the Court has 
been to go along a tangent. A justice will often keep his face set in the direction on 
which the course was set at the time of his appointment, or earlier.” 

Miller’s approach to the problems raised in the cases assigned him was generally 
pragmatic. His method was to cite few cases but to impress the court with the reason 
of the law.** His sense of right was greater than his capacity for precise analysis. “In 
this characteristic of looking through forms to the substance of taxation Miller’s 
mental processes stood in notable contrast to those of his brother Field, whose syl- 
logistic mind would push general propositions to absolute extremes, even though they 
led to results which, otherwise achieved, he would have regarded as unconstitutional.” 

The disposition of various Presidents to try to ascertain, in advance of nominating 
him, the views on important subjects of a proposed appointee to the supreme bench, 
has been an immanent feature of our system of government, and is not an invention 
of the New Deal. But the extent of its propriety was nowhere better stated than by 
Lincoln: “We cannot ask a man what he will do, and if we should, and he should 
answer us, we should despise him for it. Therefore we must take a man whose opinions 
are known.’’?3 

Many an interesting cliché of the Court and its habits is furnished us—Jeremiah 

 P. 150. 

*6 Chapter VIII. 

"7 Chapter IX. 

*§ Quoted in Guedalla, The Hundred Years 58 (1936). 

9 39 Harv. L. Rev. 426 (1926). And see Miss Brown’s admirable volume, Lawyers and the 
Promotion of Justice 74, 80, 120, 217, 290 (1938). 

2° P. 398. 

* P. 23. And see pp. 63, 307, 316, 319, 329, 337. 

2 P. 316. Cf. pp. 67, 174. 

*3 P. 177. See also pp. 103, 107, 167, 176, 253, 341, 357, 371. A newspaper said Miller’s ap- 
pointment could not fail to ‘‘create a sensation even in that fossilized circle of venerable an- 
tiquities which constitutes the Bench of the Supreme Court of the United States” (p. 52). Ir- 
reverence seems to be a perennial American phenomenon. 
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Black, pausing in his argument “to deposit a wad of tobacco in his cavernous jaws, 
or reach for the silver snuff box which was still a part of the fixtures of the Court;”’4 
Justices Swayne and Davis sending a page out for stick-candy to chew during an 
argument;*s or Mr. Justice Grier, offended by the ex-Attorney-General, Cushing’s, 
argument,” leaning over and telling his opponent to “give that damned Yankee 
hell.”*7 To these we may add the episode of the woodcutter in a coonskin cap appearing 
before the federal district court at Little Rock** to assert a claim in respect of wood 
and ties sold to a railroad in receivership, thereby implanting in the mind of the Court 
the germ of the doctrine later established in Fosdick v. Schall.29 

Professor Fairman has been diligent in research and masterly in synthesis. The 
portrait lives; and the path along which the Nation moved in the years of Miller’s 
incumbency stands forth as clear and massive as a concrete arch. 


Paxton Biatr* 


A Brief Survey of the Jurisdiction and Practice of the Courts of the United States. By 
Charles W. Bunn. 4thed. St. Paul: West Publishing Co., 1939. Pp. ix, 257. $2.00. 
This book is not intended to be an extensive or exhaustive treatise. Like the pre- 

ceding editions, it is designed to be a handbook or outline of the essential principles 

governing the jurisdiction and practice of the courts of the United States. 

To accomplish this purpose in the complicated and comprehensive field of the fed- 
eral judicature system presents a difficult problem of selection: what may be omitted, 
what must be included. The magnitude of the task is disclosed when it is recalled that 
a standard treatise in this field consists of eight volumes of about goo pages each and 
that a popular practice desk book has 1190 pages. That the text under review has 
only 257 pages is evidence of the drastic condensation which has been made. 

After it has been decided what shall be included, there still remains the exacting 
undertaking of stating the rules with practical accuracy—but without all their possible 
qualifications and limitations—and giving reference to the basic statutory provisions 
and court decisions. 

These results have been accomplished with commendable ability. The author of 
this edition, a Professor at the School of Law of the University of Wisconsin, has ex- 
panded the scope of treatment over that of previous editions, brought it to date, and 
generally made it a more useful book. This text has a definite field of usefulness. It 
will give the student a helpful introduction to a difficult subject. It will give the prac- 
titioner, wearied by detail and elaboration, or uncertain about recent innovations, a 
clear and concise outline of the subject as a whole together with the basic authorities. 

LAURENCE M. Spracvet 

4 P. 110. 

3s P. 105. 

*6 In The Fossat Case, 2 Wall. (U.S.) 645, 688 (1864). 

27 P. 262. 

8 P. 244. 

#999 U.S. 235 (1878). 

* Assistant Corporation Counsel, New York City. 

t Assistant Professor of Law, University of Detroit. 
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Selected Papers of Homer Cummings: 1933-1939. Edited by Carl Brent Swisher. 

New York: Charles Scribner’s Sons, 1939. Pp. xxvi, 316. $3.50. 

The life span of this volume is six years, 1933-1939. That many years, when com- 
pared to our government’s history, is not impressive, but during those particular years 
the Department of Justice was faced with and required to handle many extremely im- 
portant and critical problems. Because of that fact alone, such a chronicle as this com- 
mends itself to both lawyers and laymen. 

By publishing many of the papers that passed over the desk of the Senior Partner, 
the editor outlines the operation of the ““Nation’s Largest Law Office,” and, at the 
same time, gives some insight into the personality and ability of that Senior Partner. 
The papers used to accomplish this twofold purpose were drawn largely from the 
Attorney General’s public speeches, office memoranda, arguments to courts, and per- 
sonal notes to the President. The latter are particularly interesting when the subject 
of the communications was gold hoarding or the court “packing” plan. 

The volume is arranged in six parts, each dealing with particular functions of the 
Department of Justice. In editorial notes preceding each section the editor gives a 
historical background. A sufficient number of reported decisions are cited to satisfy 
the demands of lawyers, and yet not so many as to bore the layman. The most in- 
teresting selection of papers, probably because they are the most controversial, are 
arranged under the title, “The Courts, the Constitution, and the New Deal.” Atten- 
tion also is given to Crime Control, Practice, Judicial Reform, and the routine litiga- 
tion of the Department of Justice. 

This volume not only gives the reader an interesting introduction to an important 
department of our Federal Government, but it also leaves the reader with the feeling 
that he has been privileged to see behind the scenes. 

Joun A. Ecxter* 


* Member of the Illinois Bar. 
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